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The Isbrandtsen Case and Its Aftermath 


The Dual Rate System 
in International Shipping—Part Il 


Cart A. AUERBACH* 


VI. Prion ADMINISTRATIVE AND JUDICIAL 
INTERPRETATION OF SECTION 14 THIRD 


The Supreme Court in Federal Maritime Board v. Isbrandtsen 
Co. rejected the argument that it should give weight to the con- 
sistent administrative interpretation that dual rate systems were not 
illegal per se. “[W]e are here confronted,” it said, “with a statute 
whose administration has been shifted several times from one agen- 
cy to another, and it is by no means clear that the Board and its 
predecessors have taken uniform and consistent positions in regard 
to the validity of dual-rate systems under section 14 Third.”2% 
It is true that the administration of the Shipping Act has been 
entrusted to a number of different agencies since 1916. But it is 
difficult to see why this fact detracts from the weight that should 
be accorded to administrative interpretation if such is consistent. 
On the contrary, that different regulatory agencies followed a con- 
sistent interpretation may be reason to accord the interpretation 
greater weight than if the same agency followed it.?° 

To support its expression of doubt that there has been a con- 
sistent administrative interpretation, the Court asks us®°* to com- 
pare Eden Mining Co. v. Bluefields Fruit & S.S. Co.2%* and Contract 
Routing Restrictions, with W. T. Rawleigh Co. v. Stoomvart,? 
and cites, generally, Judge Frank’s analysis of the administrative 





* This article is the second and final part of Professor Auerbach’s study of the 
Isbrandtsen case. The first part, including an outline of contents and bio- 
graphical note, appears in the March issue at 1959 Wis. L. Rev. 223. 

™ 356 U.S. 481 (1958). 

Id. at 500. 

™ The important question in any case is not whether the administration has 
been shifted from one agency to another, but whether there has been a rapid 
turnover of top personnel within the administration, shifted or not. A quick 
check discloses that in the 41 years following enactment of the 1916 act, 59 men 
served as heads of the agencies administering the act. See USS.B., US.S.B.B., 
U.S.M.C., and F.M.B. ANN. Reps. 1917-1957. 

=: FMB v. Isbrandtsen Co., 356 US: orece 500 n.17 (1958). 

™1 USS.B. 41 (1922). 

™ 2 U.S.M.C. 220, 226-27 (1939). 

1 U.SS.B. 285, 290 (1933). 


SORBET IS ie ae eng 








370 WISCONSIN LAW REVIEW [Vol. 1959 


decisions in Isbrandtsen Co. v. United States.2°* But careful read- 
ing of Judge Frank’s opinion will disclose that he did not say that 
any of these decisions held the dual rate system to be illegal per se 
under section 14 Third. Nor did the court for which Judge Frank 
spoke so hold. 

These cases and others involving the dual rate system decided 
by the agency and the courts during the respective periods of (A) 
the Shipping Board, 1916-1933, (B) the Shipping Board Bureau, 
1933-1936, (C) the Maritime Commission, 1936-1950, and (D) the 
Federal Maritime Board are discussed in detail in the Appendix. 

Examination of them will show that the FMB and its predeces- 
sors have taken the consistent position that section 14 Third does 
not outlaw every dual rate system, without regard to its effect upon 
competition in the particular trade. If the Court in Jsbrandtsen 
is not holding the dual rate system to be illegal per se, there is no 
need for it to doubt that such a consistent position has been taken. 
By expressing doubt, the Court further supports Justice Frank- 
furter’s reading of its holding. Additional support for this reading 
is given by the Court when it states that because “in the present 
case the dual-rate system was instituted for the purpose of curtail- 
ing Isbrandtsen’s competition, thus becoming a device made illegal 
by Congress in § 14 Third, we need not give controlling weight to 
the various treatments of dual rates by the Board under different 
circumstances.”°* But all dual rate systems are instituted for the 
purpose of “curtailing” the competition of non-conference carriers, 
if we are to accept the ordinary meaning of the word which, the 
dictionary tells us, is to “abridge, diminish, lessen, reduce.” 


E. Primary Jurisdiction Cases 


The Court in Isbrandtsen rejected the contention of petitioners 
that United States Navigation Co. v. Cunard S.S. Co.*°® and Far 
East Conference v. United States?’ held that section 14 Third of 
the 1916 act does not outlaw the dual rate system. In the process, 
the Court has added to the confusion which, for some time, has 
surrounded the doctrine of primary jurisdiction.*** Agreeing with 
the petitioners, Justice Frankfurter charged that the majority made 





™ 96 F.Supp. 883, 889-91 (S.D.N.Y. 1951). 

**° FMB v. Isbrandtsen Co., 356 U.S. 481, 500 (1958). 

° 284 U.S. 474 (1932). 

2 342 U.S. 570 (1952). 

*2Qn the primary jurisdiction doctrine generally, see Convisser, Primary 
Jurisdiction: The Rule and Its Rationalizations, 65 YALE L.J. 315 (1956); Jaffe, 
Primary Jurisdiction Reconsidered: The Antitrust Laws, 102 U. Pa. L. Rev. 577 
(1954). Schwartz, Primary Administrative Jurisdiction and the Exhaustion of 
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“an empty ritual” of the doctrine.?*? But Justice Harlan, who 
joined in Justice Frankfurter’s dissent on the merits, denied that 
Cunard and Far East Conference had the effect which Justice Frank- 
furter attributed to them, “despite the logic of the argument flow- 
ing from the doctrine of primary jurisdiction, and the lack of any 
substantial factual distinction between the agreements in those 
cases and in this one . . . .”?78 Yet, Justice Brennan relied upon 
language in Far East Conference explaining Cunard, which was 
written by Justice Frankfurter;?** Justice Frankfurter relied upon 
the Court’s opinion in United States v. Western Pacific R.R.?” 
which was written by Justice Harlan;*** and Justice Harlan com- 
pleted the circle by relying, for his agreement with the majority 
on this point, upon language in Cunard itself.2** Although it is 
difficult to find a way out of this maze, the effort may induce others 
to attempt a rescue. 

In Cunard, the Court affirmed the decree below dismissing a bill 
in equity brought by a non-conference carrier to enjoin the con- 
ference members from continuing an alleged combination and con- 
spiracy in violation of the antitrust laws. The violation charged 
consisted of the maintenance of a dual rate system under which, it 
was alleged, the spread between contract and non-contract rates 
was “wholly arbitrary and unreasonable,” the non-contract rates 
in numerous instances being as much as 100 per cent higher than 
the contract rates.2** The dual rate system allegedly was adopted 
in order to exclude the complaining carrier from the trade.?” 
To this end, the conference carriers, it was charged, also resorted 
to a number of other unfair competitive practices, 

such as, giving rebates; spreading false rumors and falsely 


stating that petitioner is about to discontinue its service; mak- 
ing use of their combined economic bargaining power to coerce 





Litigents, 41 Gro. L.J. 495 (1953); Schwartz, Legal Restriction of Competition 
in the Regulated Industries: An Abdication of Judicial Res ibility, 67 Harv. 
L. REv. 456 (1954); von Mehren, The Antitrust Laws and Regulated Industries: 
The Doctrine of Primary Jurisdiction, 67 Harv. L. Rev. $09 (1954); Note, 
Primary Jurisdiction: A Reappraisal, 25 U. Cut. L. Rev. 192 (1957); Note, 
Regulated Industries and the Antitrust Laws: Substantive and Procedural Co- 
ordination, 58 Cotum. L. Rev. 673 (1958); STAFF Rep. To Suscomm. No. 5, HOusE 
Jupictary ComM., JUDICIAL DOCTRINE OF PRIMARY JURISDICTION AS APPLIED IN 
ANTITRUST Sutts, 84TH Conc. 2p Sess. (1956). 

™2 FMB v. Isbrandtsen Co., 356 U.S. 481, 518 (1958). 

™3 Id. at 524. 

™ Id. at 497-98. 

™ 352 U.S. 59 (1956). 

™* 356 U.S. at 521. 

™ Id. at 524. 

pr — States Navigation Co. v. Cunard S.S. Co., 284 U.S. 474, 479-80 (1932). 

Ibid. 
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various shippers, who are also producers of commodities used 
in large quantities by respondents, to enter into joint exclu- 
sive contracts with them; and threatening to blacklist forward- 
ers and refuse to pay them joint brokerage fees unless they 
discontinue making, or advising shippers to make, shipments 
in petitioner's ships.*?° 
To support its decision, the Court in Cunard relied on two dif- 
ferent lines of thought, only one of which reflects the primary 
jurisdiction doctrine as elaborated by Mr. Justice Brandeis in Great 
Northern Ry. v. Merchants Elevator Co.?* Speaking for the Court, 
Mr. Justice Sutherland explained: 


The [Shipping] act is restrictive in its operation upon some of 
the activities of common carriers by water, and permissive in 
respect of others. Their business involves questions of an 
exceptional character, the solution of which may call for the 
exercise of a high degree of expert and technical knowledge. 
Whether a given agreement among such carriers should 
held to contravene the act may depend upon a consideration 
of economic relations, of facts peculiar to the business or its 
history, of competitive conditions in respect of the shipping 
of foreign countries, and of other relevant circumstances, gen- 
erally unfamiliar to 2 judicial tribunal, but well understood 
by an administrative body especially trained and experienced 
in the intricate and technical facts and usages of the shipping 
trade; and with which that body, consequently, is better able 
to deal.??? 


No one, it may be assumed, would dispute the assertion that 
whether the adoption of a dual rate system is illegal per se under 





™ Id. at 480. 

1 259 U.S. 285 (1922). Justice Brandeis stated the doctrine as follows: “When- 
ever a rate, rule or practice is attacked as unreasonable or as unjustly discrimina- 
tory, there must be a preliminary resort to the [Interstate Commerce] Commis- 
sion. Sometimes this is required because the function being exercised is in its 
nature administrative in contradistinction to judicial. But ordinarily the deter- 
mining factor is not the character of the function, but the character of the con- 
troverted question and the nature of the enquiry necessary for its solution. To 
determine what rate, rule or practice shall be deemed reasonable for the future 
is a legislative 01 administrative function. To determine whether a shipper has 
in the past been wronged by the exaction of an unreasonable or discriminatory 
rate is a judicial function. Preliminary resort to the Commission is required 
alike in the two classes of cases. It is required because the enquiry is essentially 
one of fact and of discretion in technical matters; and uniformity can be secured 
only if its determination is left to the Commission. Moreover, that determination 
is reached ordinarily upon voluminous and conflicting evidence, for the adequate 
appreciation of which acquaintance with many intricate facts of tra rtation 
is indispensable; and such acquaintance is commonly to be found only in a body 
of experts. But what construction shall be given to a railroad tariff presents 
ordinarily a question of law which does not differ in character from those 
sented when the construction of any other document is in dispute.” Id. at 291. 


™ United States Navigation Co. v. Cunard S.S. Co., 284 US. 474, 485 (1932). 
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the 1916 act, “that is, without regard to the reasonableness or just- 
ness of the discrimination inherent in the system,”?* is a question 
oi law. According to “the logic of the argument flowing from the 
doctrine of primary jurisdiction,” therefore, Cunard, in the light 
of the paragraph quoted above, must have held that dual rate sys- 
tems were not illegal per se. On no other basis would the Court 
have been warranted in affirming dismissal of the bill and referral 
of the non-conference carrier to the regulatory agency. But addi- 
tional language in Cunard detracts from the logic of this argument. 
Before coming to the paragraph quoted above, the Court para- 
phrased various sections of the 1916 act to show that the act “covers 
the dominant facts alleged in the present case as constituting a 
violation of the Antitrust Act ... .”??4 Then, immediately after 
the above quoted paragraph, Justice Sutherland went on to say: 


A comparison of the enumeration of wrongs charged in the 
bill with sd paneer of the sections of the Shipping Act 
above outlined conclusively shows, without going into detail, 
that the allegations either constitute direct and basic charges 
of violations of these provisions or are so interrelated with such 
charges as to be in effect a component part of them; and the 
remedy is that afforded by the Shipping Act, which to that 
extent supersedes the antitrust laws. Compare Keogh v. Chi- 
cago & N.W.Ry.Co..... 225 The matter, therefore, is within 
the exclusive preliminary jurisdiction of the Shipping Board.?** 
If the Court is here saying that the 1916 act supersedes the anti- 

trust laws with respect to carrier agreements and practices that vio- 
late its provisions, as well as those of the antitrust laws, so that only 
the remedies afforded by the 1916 act may be sought in the manner 
the 1916 act specifies, there is no room for the application of the 
primary jurisdiction doctrine. The doctrine comes into play only 
when a court has original jurisdiction, at common law or under 
statute, over the particular subject matter over which the regula- 
tory agency also has original jurisdiction. As Justice Harlan ex- 
plained in United States v. Western Pacific R.R.,?*" the exhaustion 
of administrative remedies doctrine “applies where a claim is cog- 
nizable in the first instance by an administration agency alone,” 
but the primary jurisdiction doctrine “applies where a claim is 
originally cognizable in the courts, and comes into play whenever 





* Isbrandtsen Co. v. United States, 239 F.2d 933, 938 (1956). 

™ 284 U.S. at 483-84. These are the pages called to our attention by Justice 
Harlan in Isbrandtsen. 356 US. at 524. 

** 260 U.S. 162 (1922). 

™ 284 US. at 485. 

352 U.S. 59 (1956). 
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enforcement of the claim requires the resolution of issues which, 
under a regulatory scheme, have been placed within the special 
competence of an administrative body . . . .’2?8 

The view that Cunard may not be a primary jurisdiction case at 
all is supported by two additional considerations. Keogh, cited in 
the “supersession” paragraph in Cunard, is not itself a primary 
jurisdiction case. In Keogh, the Court, speaking through Justice 
Brandeis, held that the Sherman Act gave no remedy in damages 
to a shipper complaining that rates found by the Interstate Com- 
merce Commission to be legal, and therefore required to be exacted 
by the defendant carriers so long as they were in force, were never- 
theless higher than they would have been if the carriers had not 
entered into an agreement to maintain them. Justice Brandeis 
also stated that only the Interstate Commerce Act, not the antitrust 
laws, could be looked to for damages, even if the ICC had found 
the rates to be illegal.??® Secondly, in meeting the argument that 
the Board had never specifically approved inauguration of the dual 
rate system, the Court in Cunard replied that 


a failure to file such an agreement with the board will not 
afford ground for an injunction under § 16 of the Clayton Act 
at the suit of private parties—whatever, in that event, may be 
the rights of the government—-since the maintenance of such a 
suit, being predicated upon a violation of the antitrust laws, 
depends upon the right to seek a remedy under those laws, a 
right which, as we have seen, does not here exist. If there be a 
failure to file an agreement as required by § 15, the board, as in 
the case of other violations of the act, is fully authorized by 
§ 22... to afford relief upon complaint or upon its own 
motion. Its orders, in that respect, as in other respects, are 
then, under § 31, for the first time, open to a judicial proceeding 
to enforce, suspend or set them aside in accordance, generally, 
with the rules and limitations announced by this court in re- 
spect of like orders made by the Interstate Commerce Com- 


mission.?°° 


If Cunard proceeds on the theory that the remedies afforded by 
the 1916 act are exclusive, even when the practices violating it also 
violate the antitrust laws, then the bill in Cunard was properly 
dismissed, whether or not the Court thought that the dual rate 
system was illegal per se under the 1916 act. It would be unsound, 





*8 Id. at 63-64. 
® 260 US. at 162. 
3 284 US. at 486-87. 
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then, to read Cunard as holding, even implicitly, that dual rate 
systems are not illegal per se.?°t But neither the majority in Js- 
brandtsen nor Justice Harlan seeks to explain Cunard on this basis. 
All the members of the Court read Cunard as a primary jurisdiction 
case. 

To support the assertion that its holding is fully consistent with 
the disposition of Cunard, the majority in Isbrandtsen quotes the 
same paragraph in Cunard from which the logic of the petitioners’ 
argument flows.”*? Justice Harlan, however, relies on the discussion 
in Cunard rejecting the argument that the complainants should 
not be relegated to the regulatory agency because the agreement 
alleged in the bill could not legally be approved.?** This conclu- 
sion, answered the Court in Cunard, was by no means clear. The 
defendants had not yet had an opportunity to challenge the allega- 
tions of the bill or meet them by “countervailing affirmative aver- 
ments” and, 

whatever may be the form of the agreement, and whether it be 

lawful or unlawful upon its face, Congress undoubtedly in- 

tended that the board should possess the authority primarily 
to hear and adjudge the matter. For the courts to take juris- 
diction in advance of such hearing and determination would 
be to usurp that authority. Moreover, having regard to the 
peculiar nature of ocean traffic, it is not impossible that, al- 
though an agreement be apparently bad on its face, it properly 
might, upon a full consideration of all the attending circum- 
stances, be approved or allowed to stand with modifications.?*+ 

It is difficult to see how this passage supports Justice Harlan’s 
position because it states that “attending circumstances” might 
impel the Board to approve, with or without modification, an agree- 
ment which is “apparently bad on its face.” It is reasonable, on the 
basis of this passage, to conclude that the Court is saying that a 
dual rate system can never be illegal per se, (i.e., on its face). This 
conclusion is further supported by the very last paragraph of the 





™ It is possible to argue that if the court in Cunard had not held, implicitly, 
that dual rate systems were not illegal per se, it would not have dismissed the 
bill, even on the supersession theory, because it could then have granted injunc- 
tive relief for the per se violation of the 1916 act, because the act does not ex- 
pressly provide such administrative relief. Compare West India Fruit & Steam- 
ship Co. v. Seatrain Lines, 170 F.2d 775 (2d Cir. 1948). The fact that injunctive 
relief was sought under the antitrust laws rather than the 1916 act should have 
been regarded by the Court as a defect in pleading which did not warrant dis- 
missal of the bill. But this argument reads a great deal into Cunard which is 
not apparent. 

™ FMB v. Isbrandtsen Co., 356 U.S. 481, 497 (1958). For the paragraph in 
question see text accompanying note 222 supra. 

™ Id. at 524. 

™ United States Navigation Co. v. Cunard S.S. Co., 284 U.S. 474, 487 (1932). 








376 WISCONSIN LAW REVIEW [Vol. 1959 


opinion in which the Court answers the argument that it should 
not send the case to the Board because the Board had already found 
a dual rate system, allegedly similar to the one in question in 
Cunard, to be illegal.**> To accept this argument, said the Court, 


would be to create the doubtful, and perhaps dangerous, prece- 
dent that a decision of the board in respect of one agreement 
definitely establishes that the rule of that decision must, with- 
out more, be applied to all other agreements alleged to be of 
a similar character, although it may turn out upon investigation 
that the allegations are not warranted, or the facts and circum- 
stances of and surrounding the transaction are so wholly dif- 
ferent as to afford ground for a different result.?** 


The majority's treatment of Far East Conference v. United 
States**? does not clarify matters.*** In that case, the court reversed 
a judgment below denying a motion to dismiss a complaint brought 
by the Government in the district court to enjoin the conference's 
dual rate system as a violation of the Sherman Act. As in Cunard, 
the complaint charged that the system had been instituted in order 
to eliminate competition.?*® And, as Justice Frankfurter pointed 
out in Isbrandtsen, the dual rate system “involved in Far East Con- 
ference was, if anything, more coercive and more closely analogous 
to a system of deferred rebates than is the one involved in” Isbrandt- 
sen.24° Yet, the Court in Far East Conference held that Cunard 
“answers our problem” and the Board must first be given an oppor- 
tunity to approve or disapprove the system.** Justice Douglas (with 
whom Justice Black concurred) rested his dissenting opinion on the 
argument that the Board could not legally approve the dual rate 
system in question because section 14 Third outlawed all such 
systems.?*? 

Speaking for the Court in Far East Conference, Justice Frank- 
furter relied on the same passage in Cunard which the majority in 





8 Id. at 487-88. The Board decision referred to is Eden Mining Co. v. Blue- 
fields Fruit & S.S. Co., 1 U.S.S.B. 41 (1922). 

™ Id. at 488. 

* 342 US. 570 (1952). 

*8 356 U.S. at 496-99. 

Far East Conference, Record, p. 6. 

™ 356 US. at 523. Justice F rter explained that the contract in Far 
East Conference “provided . . . that if a ship violated the agreement, the 

t was void, and the shipper became liable to pay ‘additional freight 

on all commodities theretofore shipped with such carriers for a period not 
exceeding twelve months immediate Ts the date of such shipment, at 
the non-contract rate or rates ... .’ Transcript of Record, p. 18.” Jbid. 

™ 342 US. at 573. 

%@ Id. at 578-79. 
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Isbrandtsen quoted in support of its judgment.*4* But he also 
quoted the “supersession” paragraph from Cunard.*** The Justice 
went on to state his understanding of the quoted passages as follows: 


The Court thus applied a principle, now firmly established, 
that in cases raising issues of fact not within the conventional 
experience of judges or cases requiring the exercise of adminis- 
trative discretion, agencies created by Congress for regulating 
the subject matter should not be passed over. This is so even 
though the facts after they have been appraised by specialized 
competence serve as a premise for legal consequences to be 
judicially defined. Uniformity and consistency in the regula- 
tion of business entrusted to a particular agency are secured, 
and the limited functions of review by the judiciary are more 
rationally exercised, by preliminary resort for ascertaining and 
interpreting the circumstances underlying legal issues to 
agencies that are better equipped than courts by specialization, 
by insight gained through experience, and by more flexible 
procedure.?*® 


It is this paragraph upon which the Court in Isbrandtsen relies and 
in quoting it, Justice Brennan italicizes the second sentence and 
draws therefrom implications which its author vehemently rejects.*4¢ 

Unfortunately, taken alone, Justice Frankfurter’s language is not 
wholly devoid of ambiguity. It may be taken to mean that dual 
rate systems are not illegal per se and that the legality of any par- 
ticular system depends on circumstances which the regulatory 
agency is in the best position to appraise. But the statement that 
the agency should not be passed over “even though the facts after 
they have been appraised by specialized competence serve as a 
premise for legal consequences to be judicially defined,” and the 
statement about preliminary resort to agencies “for ascertaining 
and interpreting the circumstances underlying legal issues,” can be 
taken to mean that there must be prior resort to the agency to 
ascertain and interpret the circumstances underlying even the legal 
issue as to whether section 14 Third outlaws all dual rate systems. 
Whether section 14 Third does or not would then be a legal con- 
sequence to be judicially defined after the agency has appraised the 
facts. So interpreted, Far East Conference does not implicitly hold 
that section 14 Third does not outlaw all dual rate systems. 

The remainder of the opinion in Far East Conference does not 





*8 Id. at 573-74. See also note 232 supra. 

“Id. at 574. For the paragraph in question see text accompanying note 225 
supra. 

“Id. at 574-75. 

™ 356 US. at 497-98. 
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clarify, beyond question, what Justice Frankfurter meant. In reject- 
ing the argument that Cunard was inapplicable because it involved 
suit by a private shipper, not the Government, the Justice stated 
that the “same considerations of administrative expertise apply, 
whoever initiates the action.”**? Expertise in appraising facts? Or 
expertise in reaching the final decision as to legality of the particu- 
lar dual rate system? In deciding that the district court proceeding 
should be dismissed and not retained on the docket pending the 
Board’s action, the Justice pointed out that Far East Conference 
involved “questions within the general scope of the Maritime 
Board's jurisdiction,” citing sections 14 and 15 of the 1916 act, and 
not, like General American Tank Car Corp. v. El Dorado Terminal 
Co.,?48 “a contract action raising only incidentally a question proper 
for initial administrative decision.”**° This would seem to imply 
that the Board had the legal power in Far East Conference initially 
to determine the whole controversy, but it does not preclude the 
possibility that the Board might do so by declaring all dual rate 
systems to be illegal per se under section 14 Third. 

Justice Brennan concludes that Cunard and Far East Conference 
“did not signify that the statute left the Board free to approve or 
disapprove the agreements under attack.”’*°° Why then, did the 
Court send each case to the Board? Because, replies the Justice, in 
the kind of litigation involved in these cases, “practical considera- 
tions dictate a division of functions between court and agency under 
which the latter makes a preliminary, comprehensive investigation 
of all the facts, analyzes them, and applies to them the statutory 
scheme as it is construed.”*5! What are these “practical considera- 
tions’? The courts need, “while retaining the final authority to 
expound the statute,” to “avail themselves of the aid implicit in the 
agency’s superiority in gathering the relevant facts and in mar- 
shaling them into a meaningful pattern.”**? Cases, the Justice 
reminds us, “are not decided, nor the law appropriately understood, 
apart from an informed and particularized insight into the factual 
circumstances of the controversy under litigation.”*°* Thus, the 
Court’s action in Cunard and Far East Conference “is to be taken 
as a deferral of what might come to be the ultimate question—the 





1 349 US. at 576. 
8 308 U.S. 422, 432-33 (1940). 
© 342 US. at 577. 

™ 356 US. at 498. 

= Tbid. 

= Ibid. 

= Ibid. 
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construction of section 14 Third—rather than an implicit holding 
that the Board could properly approve the practices there in- 
volved.”’*°* The Justice concludes that: 


The holding that the Board had primary jurisdiction, was a 
device to prepare the way, if the litigation should take its 
ultimate course, for a more informed and precise determina- 
tion by the Court of the scope and meaning of the statute as 
applied to those particular circumstances. To have held other- 
wise would, necessarily, involve the Court in comparatively 
abstract exposition.?®* 


It must be pointed out, with all due respect, that there is great 
confusion in what Justice Brennan is saying. Obviously, courts do 
not interpret statutes except in the light of the facts of particular 
cases brought before them. It had not been thought, previously, 
that the primary jurisdiction doctrine was to be invoked whenever 
the court thought that the agency’s “informed and particularized 
insight into the factual circumstances of the controversy under 
litigation” was superior to its own. Indeed, this view of the doctrine 
would leave no room for the “question of the law” category of cases 
which Justice Brandeis thought in Great Northern Ry. Co. v. Mer- 
chants Elevator Co.*°* did not properly call for invocation of the 
primary jurisdiction doctrine. The Justice said that the construc- 
tion of railroad tariffs “‘presents ordinarily a question of law which 
does not differ in character from those presented when the con- 
struction of any other document is in dispute.”?5? The case before 
him involved such a question, concluded Justice Brandeis, because 
“no fact, evidential or ultimate, is in controversy; and there is no 
occasion for the exercise of administrative discretion.”*5* “The task 
to be performed,” he continued, “is to determine the meaning of 
words of the tariff which were used in their ordinary sense and to 
apply that meaning to the undisputed facts. That operation was 
solely one of construction; and preliminary resort to the Commis- 
sion was, therefore, unnecessary.”’?°° 

In all probability, even though the facts were undisputed in 
Great Northern, the ICC had a superior “informed and particu- 
larized insight into the factual circumstances of the controversy 
under litigation.”” That did not make the question in the case any 





™ Ibid. 

Id. at 498-99. 

* 259 U.S. 285 (1922). See note 221 supra. 
™ Id. at 291. 

™ Id. at 294. 

™ Ibid, 
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less a question of law, and in deciding it the Court was not engaging 
in “abstract exposition.” It is difficult to conceive of a controverted 
question of law, the decision of which does not require resolution 
of some underlying question of fact.**° Furthermore, neither 
Cunard nor Far East Conference can be satisfactorily explained by 
maintaining that each of these cases involved disputed questions of 
fact, because in both cases the Court did not await the defendants’ 
answers to see whether any allegations in the complaint would be 
denied, but decided the cases on motions to dismiss. 

Indeed, critics of the primary jurisdiction doctrine have advanced 
a version of it that is similar to the Jsbrandtsen version, in order to 
demonstrate the absurdity of the doctrine. As one critic put it: 


The trouble is that if the primary jurisdiction rule is to 
apply whenever there is an expert adjudicating body available, 
then the rule must have unlimited applicability in the regulated 
industries. Logically, this leaves the courts no jurisdiction in 
that area at all. . . . Indeed, it is difficult to name a single 
branch of litigation in which at least a substantial proportion 
of the cases do not turn upon technical questions of finance, 
accounting, engineering, medicine, manufacturing methods, 
distributive patterns, and the like.*** 
While seeming to sanction this ridiculed version of the primary 
jurisdiction doctrine, the Court in /sbrandtsen saves the situation 
by giving little meaning to the fact that the doctrine is invoked. 

But is there not in Justice Brennan’s opinion and in the quoted 
criticism of the primary jurisdiction doctrine a failure to distinguish 
between all “the factual circumstances of the controversy under 
litigation” and the facts which are material to a decision requiring 
the exercise of administrative discretion??*? If a court wishes to 





% See, generally, de Sloovere, The Functions of Judge and Jury in the Inter- 
pretation of Statutes, 46 Harv. L. Rev. 1086 (1933). 

™ Convisser, supra note 211, at 329: “For example . . . broad supervisory 

wer over safety measures in their industries has been conferred upon the 
nterstate Commerce Commission and the Civil Aeronautics Board. Presumably, 
then, these agencies now have or in time will develop expertise in an obviously 
technical matter. If expertise is the test of the rule, there should be primary 
administrative jurisdiction of the question of negligence in the case of an air 
crash or train wreck. And since the questions of injury and causal relation 
involve highly technical medical matters, these too should be subject to the 
rule.” Id. at $29-30. 

™ Thus, in og’ to Convisser, it might be said that if the CAB and the ICC 
were authorized, for example, to determine the question of negligence for any 
statutory purpose, the primary jurisdiction doctrine should be invoked in the 
cases he supposes. Pro x Jaffe has pointed out that while it is not a condi- 
tion for invoking the primary jurisdiction doctrine that “the agency is em- 

wered to grant any or part of the relief being judicially sought”, the question 
involved must be “one which in some connection now or later may be a pre- 
mise of administrative action”. Jaffe, supra note 211, at 579, 580. The question 
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obtain the agency’s “informed and particularized insight into the 
factual circumstances of the controversy under litigation” —in situa- 
tions in which only a “question of law” as Brandeis used the phrase 
is involved—it can do so without invoking the primary jurisdiction 
doctrine. The court may require the agency to participate in the 
judicial proceeding as intervenor or amicus curiae.*** Invocation 
of the primary jurisdiction doctrine is not required before courts 
may use agencies as advisory experts and, conversely, it should not 
be held that courts are invoking the doctrine every time they use 
agencies in this capacity.*** Of course, if the doctrine is mistakenly 
invoked as a means of securing advisory assistance from the agency, 
no inference whatever can be drawn from its invocation other than 
that the court thought the agency’s advice might be helpful. Still, 
an inference is legitimate when the doctrine is invoked to permit 
the agency to exercise the discretion which the statute intends it 
to have. Isbrandtsen illustrates this point. 

Under section 15 of the 1916 act, only the agency, not the court, 
is empowered by Congress to approve or disapprove carrier agree- 
ments, including those providing for dual rate systems. The con- 
gressional scheme does not envisage that the courts, in the course 
of litigation under the antitrust laws, will determine whether a 
particular agreement should or should not be approved under sec- 
tion 15. It does, however, contemplate that the courts will review 
agency action approving or disapproving a particular agreement in 
accordance with the prevailing standards for judicial review. 
Cunard and Far East Conference arose only because the dual rate 





involved must also, it | be added, be one which calls for the exercise of 
administrative discretion. In General American Tank Car Corp. v. El Dorado 
Terminal Co., 308 U.S. 422 (1940), a contract action, the question concerned 
the reasonableness of t allowances for private cars which the Court held 
the ICC was authorized to determine. The ICC had filed a brief amicus curiae 
dealing with the validity of the particular practice, Id. at 428, but the Court 
held that this was not.sufficient and remanded the case to the ICC, explaining 
that the case called for the “exercise of the administrative judgment of the 
Commission”. Id. at 432. Subsequently, the ICC’s judgment was subjected to 
judicial review. El Dorado Oil Works v. United States, 328 U.S. 12, 19 (1946). 

See cases cited in von Mehren, ee note 211, at 946 n.84, and in Note, 
58 CoLum. L. REv. 673, 694 n.140 & 141 (1958). “In FPC v. Hope Natural Gas 
Co., 320 US. 591 (1944), the Court referred to advisory findings rendered by 
the FPC as a possible basis for judicial action, although such findings, without 
any accom nying sanctions, were not directly reviewable.” Note, 58 COLUM. 
L. Rev. 673, n.138 (1958). 

™ See, generally, Beuscher, The Use of Experts By the Courts, 54 Harv. L. 
Rev. 1105, 1123-27 (1941). Unlike Convisser, Beuscher points out that it would 
make a great deal of sense even in ordinary contract, tort and property cases 
for the courts to avail themselves of the knowledge and experience of agencies. 
But Beuscher does not think the primary jurisdiction doctrine is a suitable 
tool for the courts to use to secure this assistance. 
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systems involved in these cases had not been specifically approved 
by the regulatory agency.*** Assuming that they had to be approved, 
even though the basic conference agreements under which the dual 
rate systems were instituted had been approved, the Court in these 
cases nevertheless held that the antitrust actions could not be main- 
tained, because the agency had first to be given the opportunity to 
approve or disapprove the systems in question. By its decisions, the 
Court effectuated the legislative declaration of public policy em- 
bodied in section 15 of the act. It would be contrary to public 
policy to hold in violation of the antitrust laws agreements which 
the regulatory agency might subsequently find it was required to 
approve under the standards laid down in section 15. The Court, 
quite justifiably, was not impressed by the argument that it is un- 
desirable to give retroactive effect (in the form of immunity from 
the antitrust laws) to such subsequent agency approval. The stiff 
penalties provided by section 15 itself for failure to file an agree- 
ment as required should be sufficient to deter tardy filings and this 
“punishment” fits the “crime” better than application of the anti- 
trust laws.?*¢ 

But what if the agency may not, under the statute, approve any 
agreement to institute a dual rate system? That section 14 Third 
of the 1916 act prohibited the agency from approving any dual rate 
system was strongly argued in Cunard and Far East Conference** 
and it was the major point stressed by the dissenting Justices in Far 
East Conference.*** Whether the statute required the agency to 
disapprove every dual rate system was a question of law of the kind 
Justice Brandeis thought the court must decide without referring 
the case to the agency.**® To answer it did not require the exercise 
of administrative discretion, because the question was whether the 
agency had any discretion to exercise. Also, it did not call for find- 
ings of fact which might lead to the conclusion that dual rate 





** The antitrust actions would have been foreclosed had the dual rate systems 
been approved by the agency and the approvals become final either because sus- 
tained on judicial review or because judicial review had not been sought. See 
Note, 58 Cotum. L. REv. 673, 698-701 (1958). 

The last paragraph of § 15 provides: “Whoever violates any provision of 
this section shall be liable to a penalty of $1000 for each day such violation con- 
tinues, to be recovered by the United States in a civil action”. Shipping Act, 
39 Stat. 733 (1916), as amended, 46 U.S.C. § 814 (1952). 

* See Brief for Petitioner in Cunard, pp. 47-56, 284 U.S. 474 (1932); Argu- 
ment of petitioner’s counsel in Cunard, 284 U.S. at 478; Brief for United States 
in Far East Conference, pp. 22-23 (incorporating by reference Brief for United 
States in Rederi v. Isbrandtsen Co., 342 US. 950, pp. 21-45), 342 U.S. 570 (1952). 

* 342 US. 570, 577-79 (1952). 

*” This seems to be the precise position which Justice Harlan, speaking fer 
the Court, took in United States v. Chesapeake & O. Ry., 352 US. (1956). 











May] THE ISBRANDTSEN CASE 383 


systems were legal in some circumstances but not in others, because 
the question was whether dual rate systems were legal in any cir- 
cumstance. If the court had need for advice from the agency in 
deciding the question about the nature and condition of the inter- 
national shipping industry or the legislative history of the 1916 
act, it could have secured it without invoking the primary jurisdic- 
tion doctrine.?”° By the same token, the fact that the Court invoked 
the doctrine in these cases makes reasonable the inference that it 
thought “the exercise of the administrative judgment of” the Board 
was required.?"1 

“ In short, as Justice Frankfurter put it in Jsbrandtsen, the function 


of the primary jurisdiction doctrine is to give agencies the necessary 
scope “to choose between allowable inferences where wise choice so 





In presenting its version of the primary jurisdiction doctrine, the Court 
in Isbrandtsen refers us to Denver Union Stock Yard Co. v. Producers Livestock 
Marketing Ass’n, 356 U.S. 282 (1958). In that case, the Court affirmed the 
judgment of the court of appeals reversing the action of the Secretary of Agri- 
culture dismissing the complaint of a market agency which charged that certain 
regulations issued by the Denver Union Stock Yard Co. were invalid on their 
face. The regulations prohibited market agencies registered with the Secretary 
of Agriculture, while doing business in the stockyard’s normal marketing area, 
from soliciting business for, or directing business to, other stockyards. After 
the market agency opposed a motion to — it to produce certain books 
and records and elected to stand upon the all illegality of the regulations 
as a matter of law, the complaint was dismi on the ground that the regu- 
lations could not be found to be illegal on their face. Speaking for the Court, 
Justice Douglas concluded that a hearing before the Secretary was not required 
in this case because evidence was not necessary to determine whether these 

lations were valid under the Packers and Stockyards Act, 42 Stat. 159 
(1821), as amended, 7 U.S.C. § 181 (1952). A “hearing on the question of 
statutory ccnstruction” was all that was needed, said the Justice, because § 
304 of the act defined the duty of stockyard owners and agencies in explicit 
terms and this duty would be clearly violated if the regulations in question 
became effective. Jd. at 287-88. Congress never intended an agency, added the 
Justice, “‘to waste time on applications that do not state a valid basis for a 
hearing.’” Jd. at 287, quoting from United States v. Storer Broadcasting Co., 
351 U.S. 192, 205 (1955). 

This case does not by any means support the Court’s version of the primary 
jurisdiction doctrine. In the first place, unlike the situation in Cunard and 
Far East Conference, the complainant here sought the administrative remedy 
provided by ‘ 312 of the act, namely, a cease and desist order against the 
enforcement of the regulations, not a remedy under the antitrust laws. Secondly, 
the Court affirmed the judgment below which remanded the case to the Secre- 

of Agriculture with directions to issue the cease and desist order. Jd. at 
285. It did so because it thought that no evidence could be produced which 
would make the regulations lawful. By no stretch of the imagination is the 
Court’s disposition of the case even analogous to the invocation of the primary 
jurisdiction doctrine in order to obtain an administrative “hearing on the 
question of statutory construction” alone. But in Cunard and Far t Con, 
ference, the primary jurisdiction doctrine was invoked to remand the cases to 
the regulatory agency for a full, evidential hearing to determine the validity 
of particular dual rate systems under particular circumstances. 

™ General American Tank Car Corp. v. El Dorado Terminal Co., 308 US. 
422, 432 (1940). 
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often depends on informed judgment.”?*? By invoking the doctrine, 
the Court must be taken to decide that the agency had a freedom 
of choice and that a question of law, in Justice Brandeis’ sense,?** 
is not involved. This is a legitimate inference because it makes for 
an understandable allocation of responsibility between court and 
agency in areas in which both have law-applying functions. It is a 
legitimate inference also because it is required by considerations of 
fairness to the litigants who instituted the court action, and were 
referred to the agency, as well as to all other persons affected by the 
question in issue who wish to guide their actions in the light of the 
judicially decided cases. “It would be a travesty of law and an 
abuse of the judicial process,” said Justice Frankfurter, “to force 
litigants to undergo an expensive and merely delaying administra- 
tive proceeding when the case must eventually be decided on a con- 
trolling legal issue wholly unrelated to determinations for the 
ascertainment of which the proceeding was sent to the agency.”?*# 
Finally, the Court in Isbrandtsen maintains that Cunard and 
Far East Conference cannot be taken to foreclose “‘the present hold- 
ing” because, “it must be assumed that the Court would refrain 
from settling sub silentio an issue of such obvious importance and 
difficulty plainly requiring a clearly expressed disposition.”?7> Jus- 
tice Harlan agreed.?** But, as Justice Frankfurter pointed out: 


When an issue is squarely and fully presented to the Court 
and its disposition is essential to the result reached in a case, 
the issue is decided, whether the Court says much or little, 
whether the opinion is didactic or elliptical. Otherwise very 
few opinions in which Mr. Justice Holmes spoke for the Court, 
in most instances tersely and often cryptically, would have 
formulated decisions.?"* 


It is true that there is no discussion in Cunard or Far East Con- 
ference which deals expressly with the arguments based upon sec- 
tion 14 Third of the 1916 act. That a court does not expressly deal 
with every argument advanced against its holding on a question of 
law may be a reason for reconsidering the holding in a future case, 





2 356 U.S. at 520. 

*3 Justice Frankfurter further defined a question of law in this sense. The 
primary jurisdiction doctrine has no function, he said, “where a decision of a 
case depends on determination of a question of law as such, either because of 
explicit statutory outlawry of some specific conduct or by necessary implication 
of ranges! ons because not involving the exercise of administrative discretion 
or the need of uniform application of specialized competence ... .” Id. at 521. 

™ Ibid, 

*8 Id. at 499 n.16. 

™8 Id. at 524. 

™ Id. at 522-23. 
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but is it a ground for denying that there has been a holding? 

The treatment of the primary jurisdiction doctrine in Jsbrandtsen 
is particularly perplexing because throughout the opinion the 
Court appears to be denying the logic of the doctrine, yet at the 
end seems to accept it. “Since, as we hold,” says the Court, “§ 14 
Third strikes down dual-rate systems only where they are employed 
as predatory devices, then precise findings by the Board as to a 
particular system’s intent and effect would become essential to a 
judicial determination of the system’s validity under the statute.”?78 
But petitioners did not argue that Cunard and Far East Conference 
required the Board and the Court to uphold the validity of the 
JAGFC dual rate system. With Justice Frankfurter, they argued 
only that the 


Cunard and Far East Conference decisions mean nothing if 
they do not mean that the denial of jurisdiction to the District 
Courts to entertain the suits in those cases and their reference 
to the Federal Maritime Board, and the holding that the com- 
plaints against the dual-rate system in those two cases must be 
passed on by the Board, constituted the plainest possible recog- 
nition that it was for the Board to approve or disapprove the 
dual-rate contract system complained of, and, therefore, that 
the practice was not illegal as a matter of law—that is, by vir- 
tue of a statutory condemnation.?” 


In fact, it was petitioners who urged that precise findings by the 
Board as to a particular system’s intent and effect should become 
essential to a judicial determination of the system’s validity under 
the statute upon judicial review of the Board’s action approving or 
disapproving the system. Obviously, such Board findings were not 
before the Court in Cunard or Far East Conference. 

If this is all the Court in Jsbrandtsen wished to say, it had no 
reason to give the primary jurisdiction doctrine such an unfortunate 
twist. It would have been consistent with its position for the Court 
to accept, or at least not repudiate, Justice Frankfurter’s interpre- 
tation of Cunard and Far East Conference and of the primary 
jurisdiction doctrine in general. The fact that the Court thought 
it necessary to expound a new version of the primary jurisdiction 
doctrine and the fact that the Court ignored and, in certain in- 
stances, distorted the Board’s “precise findings” as to the “intent 
and effect” of the JAGFC dual rate system, support Justice Frank- 
furter’s view that the Court is holding all dual rate systems to be 





87d. at 499. 
Id. at 521-22. 
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illegal. In the process of doing so, it deprived the primary juris- 
diction doctrine of all meaning. Under the Court’s version of the 
doctrine, as Justice Frankfurter charged: 


The agency is made to serve as a circumlocution office. The 
sole function of this carnival of procedural emptiness is that 
of a formal preliminary to a suit in a federal court. For such 
a suit, the Court now holds, is to proceed in complete dis- 
regard of all the hearing, weighing and interpreting of evidence 
before the Board. The Court is to make a ruling of law with 
entire indifference to all the findings of the expert body set 
up to make appropriate findings on the basis of the law’s 

licy. Surely it is a form of playfulness to make resort to the 

ard a prerequisite when the judicial determination of law 
could have been made precisely as though there had been no 
proceeding before the Board. This is to make a mockery of 
the doctrine of primary jurisdiction and to interpret the deci- 
sions in the Cunard and Far East Conference cases as utterly 
wasteful futilities.?*° 


VII. THE Moratorium LEGISLATION 


Since 1932, when Cunard was decided, the shipping industry (as 
well as the regulatory agency) and Congress have acted upon the 
assumption that the Court therein refused to outlaw all dual rate 
systems but left it to the agency to determine their validity in par- 
ticular cases.** Of approximately 120 conferences organized under 
section 15, more than 60 were using dual rate systems at the time 
Isbrandtsen was decided.**? The dual rate system has been re- 
peatedly referred to in the annual reports of the regulatory agencies 
to Congress*** and though Congress has had many occasions since 





™ Id. at 518-19. 

™1 John Tilney Carpenter, who was the attorney for the United States Nav- 
igation Co., the losing pry in Cunard, testified: “I lost my case in the United 
States Supreme Court 30 years ago and I thought that the conference dual-rate 
system was once and for all settled legally under the police powers of the 
Federal Maritime Board.” Hearings on H.R. 12751 Before House Comm. on 
Merchant Marine and Fisheries, 85th Cong., 2d Sess. 157 (1958). ’ 

2 356 U.S. 481, 501 n.3 (1958); H.R. Rep. No. 2055, 85th Cong., 2d Sess. 2 
(1958). Prior to World War II, 68 conferences used dual rate systems. See 
MARX, INTERNATIONAL SHIPPING CARTELS 207 n.18 (1953). Among the conferences 
which do not use the dual rate system are passenger conferences to which the 
system is not applicable; intercoastal conferences which, as we saw, are not 
permitted to use the system; and conferences in trades in which non-conference 
carriers are not active or which are so unprofitable that there is no danger 
even of potential non-conference carrier competition. See 104 Conc. REC. 
14323 (daily ed. July 30, 1958) (remarks of Rep. Bonner); Hearings on H.R. 
12751, supra note 231, at 220 (testimony of Mr. Leonard G. James, counsel for 
a group of Pacific Coast conferences). 

* MARITIME Comm. ANN. REP. 15 (1937); id. at 24 (1940); id. at 25, 27 (1949); 
id. at 48, 53-54 (1950); F.M.B. & M.A. ANN. Rep. 44, 49 (1950); id. at 84 (1951); 
id. at 39 (1952); id. at 38-39, 41, 43-44 (1953); id. at 31, 32, 34-36 (1954). 
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1916 to revise our shipping laws,?* it has made no effort to change 
the policy of the regulatory agency toward the dual rate system. 
In 1950, after an investigation, the Senate Committee on Interstate 
and Foreign Commerce pointed out that the small export shipper 
was vociferous in defense of the dual rate system and that “as long 
as all shippers get the same privileges, large or small, and as long 
as all shipowners, large or small, may participate in a conference 
arrangement, such arrangements would appear to be in the public 
interest.”*8° By defeating long-standing expectations, the Isbrandt- 
sen decision shocked the industry and impelled Congress to pass the 
moratorium legislation. 

It may be sufficient justification of Isbrandtsen to say that it per- 
formed “the function of remanding legislation to Congress for a 
new look.”?8* Yet, it remains doubtful whether the objective of 
securing congressional reconsideration justifies a decision so at 
variance with the language of the statute, its previously consistent 
administrative and judicial interpretation, and the expectations of 
the regulated industry. Doubt is intensified by the probability that 
congressional re-examination would also have been provoked by a 
decision upholding the Board-approved JAGFC dual rate system. 
Fven if the non-conference carriers were not powerful enough to 
instigate such a re-examination by themselves, the Departments of 
Justice and Agriculture, fighting the dual rate system as champions 
of free enterprise, might have been relied upon to do so.?8* Thus, 





* Merchant Marine Act, 41 Stat. 988 (1920), as amended, 46 U.S.C. §§ 861-89 
(1952); Merchant Marine Act, 45 Stat. 689 (1928), as amended, 46 U.S.C. 
891-9ly (1952); Intercoastal Shipping Act, 47 Stat. 1425 (1933), as amended, 
US.C. §§ 843-48 (1952); Merchant Marine Act, 49 Stat. 1985 (1936), 46 U.S.C. 
ff Jor (1952) (and amendments thereto ye Powe during the period 1938- 
o- ); — Act, 54 Stat. 898, 950 (1940), as amended 49 U.S.C. § 

(1952). 

m= Final Rep. of Senate Comm. on Interstate and Foreign Commerce Pursuant 
to S. Res. 50, Merchant Marine Study and Investigation, S. Rep. No. 2494, 81st 
Cong., 2d Sess. 85 (1950). 

* Bickel & Wellington, Legislative Purpose and the Judicial Process: The 
Lincoln Mills Case, 71 Harv. L. Rev. 1, 31 (1957). See also id. at 31-35, 38-39. 

* Isbrandtsen furnishes some basis for evaluating the recommendation of the 
second Hoover Commission Task Force that the Justice Department be author- 
ized to resolve conflicts between fpereneee and agencies which might lead 
to litigation between them. TAsk Force REPORT ON LEGAL SERVICES AND PRO- 
CEDURE, COMM’N ON ORGANIZATION OF THE EXECUTIVE BRANCH OF THE GOVERN- 
MENT 62 (1955). “Controversies of this kind between agencies,” says the Report, 
“can scarcely be more justified than such controversies between two or more 
divisions of a large corporation.” Ibid. But the Government is not a “large cor- 
poration” and different government departments come to represent different 

blic policies. To have pores the Justice Department to bind FMB by 
its interpretation of the 1916 act would have been to make Justice, the pro- 
ponent of our antitrust policy, the arbiter of conflicts between that policy and 
the regulatory —— entrusted to the independent agencies. The Hoover 
Commission itself merely called for a procedure under which any agency might 
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the Antitrust Sub-Committee of the House Judiciary Committee has 
launched an investigation of shipping conferences independently 
of the House Committee on Merchant Marine and Fisheries, which 
the Antitrust Sub-Committee chairman undoubtedly suspects of 
being partial to the status quo.?** 

At the hearings on the moratorium legislation, only the represen- 
tatives of Isbrandtsen Co.*** and the American Farm Bureau Federa- 
tion?*° appeared to oppose the proposals. The Department of Agri- 
culture took no stand,?*! though the Director of the Transportation 
and Storage Services Division of the Commodity Stabilization Serv- 
ice, which handles export shipments for the Department, testified 
that his division was satisfied with the transport services furnished 
by conference members and did not object to the dual rate system.?%? 
Neither did the Justice Department oppose the moratorium legisla- 
tion.2*° All the other witnesses at the hearings, representing ship- 
pers as well as shipowners, favored the legislation and the dual rate 
system itself.2°* The House and Senate Committees considering the 
legislation expressed hostility to the Isbrandtsen opinion and in 
the process of explaining the need for the legislation endorsed the 
dual rate system.*®* That the legislation took the form it did, in 
spite of this endorsement, may be due primarily to the fact that its 





voluntarily submit conflicts for resolution by Justice. REPORT TO THE CONGRESS 
ON LEGAL SERVICES AND PROCEDURE, COMM’N ON ORGANIZATION OF THE EXECUTIVE 
BRANCH OF THE GOVERNMENT 6-7 (1955). 

Isbrandtsen, however, furnishes support for the recommendation which the 
independent agencies have made to amend 28 US.C. § 157 so as to provide 
that suits to set aside agency orders should be brought against the agency in- 
volved, instead of the United States, with the Government, through the Attor- 
ney General, being given the right to intervene in appropriate cases. See, €.g., 
71 1.C.C. ANN. REP. 146-47 (1957). This would permit the public policy repre- 
sented by the agency to be more clearly represented. 

8104 Conc. Rec. 14324 (daily ed. July 30, 1958) (remarks of Rep. Celler). 

™ Hearings on H.R. 12751, supra note 281, at 29 (testimony of Mr. John J. 
O’Connor) and at 190 (testimony of Mr. Matthew S. Crinkley). 

Id. at 167 (testimony of Mr. Matthew L. Triggs). Under questioning, Mr. 
Triggs admitted that he knew very little about the subject at hand. /d. at 184. 

H.R. Rep. No. 2055, supra note 282, at 3. 

™ Hearings on H.R. 12751, supra note 281, at 97-115. 

*3 H.R. Rep. No. 2055, supra note 282, at 4-5. 

™ Shipping companies supporting the legislation (and the dual rate system) 
all belon; to conferences and owned 414 vessels or 96.7% of the vessels in 
liner service under the United States flag as of May 1, 1958; Isbrandtsen Co. 
accounted for the remaining 3.3% or 14 vessels. Hearings on H.R. 12751, supra 
note 281, at 5-6 (letter from Mr. Alvin Shapiro, Vice-Pres., American Merchant 
Marine Institute). Mr. Robert Furness, FMB hearing examiner in [sbrandtsen 
wrote the Committee that during the three months of hearings in the case, not 
a single importer or a testified against the dual rate system. Jd. at 68-69. 

* H.R. Rep. No. 2055, supra note 282, at 2-3; SEN. REP. No. 1709, 85TH Conc. 
2p Sess. 2-3 (1958); 104 Conc. Rec. 14323 (daily ed. July 30, 1958) (remarks of 
Rep. Bonner); 104 Conc. Rec. 11713 (daily ed. July 2, 1958) (remarks of Sen. 
Magnuson). 
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sponsors did not wish to embroil it with the anti-Supreme Court 
bills being hotly debated in the same session of Congress and thereby 
endanger the passage of any legislation directed at the Isbrandtsen 
decision. It was important, therefore, to be able to say that the 
legislation did not “overrule” Jsbrandtsen. 

Under the legislation a dual rate system identical with the JAGFC 
system but “in use” on May 19, 1958 may continue to be employed 
until June 30, 1960. It may continue to be employed even if its use 
on May 19, 1958 was illegal because the system had never been 
approved by the Board as required by Isbrandtsen Co. v. United 
States.2*° It may continue to be employed even though its validity 
was being litigated on May 19, 1958.2°7 The JAGFC system involved 
in Isbrandtsen, however, continues to be outlawed.2% Any other 
dual rate system sought to be put into use after May 19, 1958 (in- 
cluding any modification of the JAGFC system) must run the gaunt- 
let of Isbrandtsen’s interpretation and application of section 14 
Third. 


VIII. THe Issurs BEFORE CONGRESS 
A. Does the Conference System Promote the Public Interest? 


The intelligent choice of policy is not advanced by insisting that 
the dual rate system “is inconsistent with the basic tenets of anti- 
trust philosophy”’**® or that “free, vigorous competition is a funda- 
mentally sound and desirable concept and . . . we should avoid 
restrictive controls and practices that we conceive to be a part of 
the Old World economic philosophy.”*° The regulatory policy 
of the United States, after all, is not “un-American”; in fact it ante- 





* 211 F.2d 51 (D.C. Cir. 1954). See note 28 and accompanying text in Part I 
of this article. The Justice Department pointed out this consequence of the 
legislation in a letter to Rep. Bonner, but did not object to this feature of 
the bill because it was advised that “it is administratively not feasible for the 
Board to act on all of the as yet unapproved dual-rate arrangements in the 
next two years.” H.R. Rep. No. 2055, supra note 282, at 5. 

™ For example, the Secretary of Agriculture petitioned the Court of Appeals 
for the District of Columbia to review the action of the Board approving the 
dual rate system involved in Secretary of Agriculture v. North Atlantic Conti- 
nental Freight Conf., 5 F.M.B. 20 (1956). The court held the case in abeyance 
pending the outcome of Isbrandtsen, but did not, in the interim, enjoin the 
use of the dual rate system. D.C. Cir. Dkt. Nos. 13,316 and 13,373. 

* This was clearly the congressional intention. See H.R. REP. No. 2055, supra 
note 282, at 1-2; 104 Conc. REC. 14323-24 (daily ed. July 30, 1958) (remarks of 
Representative Bonner). 

This is the ground on which the Justice Department informed the House 
Committee it was opposed to the dual rate system. H.R. REP. No. 2055, supra 
note 282, at 3. 

” Hearings on H.R. 12751, supra note 281, at 167 (testimony of Mr. Matthew 
L. Triggs, Ass’t Legislative Director, Am. Farm Bureau Fed'n). 
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dates the antitrust policy. Neither policy is absolute.*** Both are 
means to ends, not ends in themselves. The problem, therefore, is 
not how the maximum amount of competition, assumed to be neces- 
sarily good, can be injected into the regulated shipping industry, 
but rather, how best to effectuate the objectives sought to be em- 
bodied in our shipping legislation. 

It will be assumed for present purposes that Congress will decide 
to reaffirm the objectives of the policy stated in section 101 of the 
1936 act.*°? The basic question then is whether the conference sys- 
tem helps to build the American-flag merchant marine needed for 
the national defense and the development of the foreign and 
domestic commerce of the United States. But even if it were not 
United States policy to build such an American merchant marine, 
the questions before Congress in 1916 would still remain. Does the 
international shipping industry need the conference system in order 
to furnish “regular, frequent, and efficient services at moderate, 
equal and stable rates of freight’”’?*°* Does it need any assurance “of 
continuous support from shippers . . . to enable [it] to offer such 
services at such rates”?°%* If so, what form should such assurance 
take? 

These questions can be answered intelligently only in the light 
of the facts of life in the shipping industry. It seems generally agreed 
that the objectives of the 1936 act have not been attained. In 1947, 
the United States merchant marine accounted for 39 per cent of the 
world merchant marine, the highest percentage since 1895; by 1954, 
it accounted for only 28.2 per cent. But more than half the 
American fleet is laid up on a permanent basis in the Maritime 
Administration’s reserve fleet.*°° The active American-flag fleet 
accounted for only 16.1 per cent of the world active fleet in 1954 
and the percentage fell to 14.3 per cent in 1955, when it totaled 





* Compare FCC vs. RCA Communications, Inc., 346 U.S. 86 (1953), in which 
the Court denied that “competition is of itself a national policy” in those areas 
of economic activity, such as transportation, “where policy has shifted from 
one of prohibiting restraints on competition to one of providing relief from 
the rigors of competition . . . .” Id. at 92. 

*2See note 11 in Part I of this article. For a reconsideration of this policy, 
see GORTER, UNITED STATES SHIPPING PoLicy 68-78, 180-99 (1956). 

This is the -_ language of the Final Report of the Imperial Shipping 
Comm. on the De! Rebate System, Cmp. No. 1802, at 16 (1923). 

™ Ibid. 

*S GorTER, op. cit. supra note 302, at 12. The “United States merchant fleet 
[referred to above] includes active and inactive vessels and consists of commer- 
cial vessels owned and/or operated by the government or citizens of the United 
States and registered under the laws of the United States.” Jd. at 12 n.l. 


Id. at 15, Table 3. 
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15,331,000 deadweight tons.*°* According to the Department of 
Defense, the currently active American fleet is inadequate to meet 
national defense requirements; according to the Maritime Adminis- 
tration, it is inadequate to handle “a substantial portion of the 
foreign commerce of the United States in the foreseeable future.’ 
At the same time, however, the international shipping industry has 
been suffering from overtonnaging since the maritime nations of the 
world recovered from the effects of World War II. 

To enable American-flag vessels to carry ‘a substantial portion” 
—at least 50 per cent*°°—“of the water-borne export and import 
foreign commerce of the United States,” practically all liner services 
furnished on the thirty-one essential foreign trade routes have been 
subsidized.**° While only more than half the active dry cargo ves- 
sels engaged in foreign trade are owned by companies receiving 
operating-differential subsidies,*"* it is estimated that subsidized 
sailings account for more than 90 per cent of the dry cargo handled 
by the United States flag liners on essential trade routes.*1* Never- 
theless, the percentage of cargo moving in the foreign commerce 
of the United States carried by the American merchant marine has 
been declining steadily since the period immediately following 
World War II.*18 


Id. at 15. 

Id. at 89-90. 

* Though the 50% figure is not mentioned in the 1936 act, it has come to be 
the officially recognized goal. See, for example, S. Rep. No. 2494, supra note 
285, at 34-35. 

*° Only liner and not tramp services have been subsidized for fear that sub- 
sidization of the tramps might jeopardize the development of liner services 
which are necessary to accomplish the statutory objective of providing ‘shipping 
service on all routes essential for maintaining the flow of such domestic and 
foreign water-borne commerce at all times. Ibid. 

“1 GORTER, Op. cit. supra mote 302, at 83, 91. The active American-flag fleet 
sails primarily in the foreign trade of the United States. As of December 1, 
1955, 606 vessels (6.9 million deadweight tons) out of a total active fleet of 
1,072 vessels (13.6 million deadweight tons) operated in the foreign trade. Of 
these, 551 (5.9 million deadweight tons) were dry-cargo ships; the domestic 
trades use only 142 dry-cargo vessels (1.5 million deadweight tons). Jd. at 30. 

"Id. at 164-65. The figure for the proportion of vessels subsidized is for 
the end of 1955, but the estimate of the proportion of dry cargo carried on 
subsidized sailings is for 1952. The extent of subsidization since 1952, however, 
has been increasing: 

“Dry cargo, except for certain bulk commodities (e.g. grain, coal, ores) is 

transported primarily aboard the freighters that make up an important 

part of the United States merchant marine. In time of national military 

emergency these all-purpose freighters are often of greater value than the 

specialized bulk carriers. Of course, tankers, too, are indispensable during 

wartime, but they are not interchangeable with dry-cargo vessels.” Id. at 20. 
The conference system was devised primarily to deal with the problems asso- 
ciated with the carriage of dry _ 

™ In 1921, the American merchant marine carried about 52% of such cargo; 
by 1939 it carried only 22%; the percentage rose again to 68% in 1945 and 
was 54% in 1947; but it fell to 24% in 1955, 19.3% in 1957, and was only 
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The prospects for the future of the American merchant marine 
are even bleaker when it is remembered that about 92 per cent of 
the American merchant marine (but only 41 per cent of the fleets 
of the rest of the world) will become over age (20 years old) during 
a ten-year period beginning about 1960.*1* About 95 per cent of the 
American dry cargo fleet (but only 44 per cent of the fleets of the 
rest of the world) is between five and fifteen years old.*** 

Reacting to this general situation, Congress has passed legislation 
requiring that at least 50 per cent of all shipments abroad financed 
by grants and loans of the United States Government and its agen- 
cies should be carried in privately-owned American-flag vessels.*" 
To increase the share of foreign trade cargoes carried by American- 
flag vessels, the FMB has approved the use of additional subsidies 
to increase American-flag vessel capacity in trades already suffering 
from overtonnaging.*** To this end, tramp operators have renewed 
their demand for subsidization.*** At the same time, the subsidized 
liner operators face the most costly vessel replacement program in 
history.*"® 

There is little question but that if rate competition in the ship- 
ping industry is encouraged, American-flag vessels will wage it with 





16% in April 1958. Id. at 19. The figures for 1957 and 1958 are those reported 
by the Merchant Marine Institute. New York Times, Oct. 26, 1958. In 1953, 
American-flag vessels accounted for only 28% of the dry cargo carried on all 
the essential trade routes. Id. at 167. In 1955, they accounted for 23.5% of 
the dry cargo moving in the foreign commerce of the United States—29% of 
the dry cargo imports and 19.6% of the dry cargo exports. Id. at 20-21. The 
position with respect to tanker cargoes is not better. In 1955, American-flag 
tankers accounted for only 34.2% of the imported tanker cargoes and only 19.8% 
of tanker exports. Id. at 21-22. 

™ Id. at 16. 

™5 Id. at 18.” 

368 Stat. 832 (1954), 46 U.S.C. § 1241 (Supp. V, 1952). 

™ Isbrandtsen Co.—Application for Operating-Differential Subsidy Agree- 
ment—Eastbound Round-the-World Service, FMB Dkt. No. S-60, Aug. 15, 1958, 
at ll. 

8 See Address of James C. Anderson, Executive Secretary of American Tramp 
Shipowners Ass’n before Annual Convention of the Ass’n of Water Transp. 
Accounting Officers (1958). The American tramp flect consists of about 75 
vessels, most of them World War II Liberty ships. Gorter, op. cit. supra note 
302, at 114. The proportion of non-liner dry cargo carried by American-flag 
vessels is even less than age me este of liner dry cargo carried by such ves- 
sels. In 1952, for example, 44% of our total dry cargo imports and exports was 
carried in liner service, 21% by American-flag vessels, oe 23%, by foreign-flag 
vessels; 56% of our total dry cargo imports and exports was carried in non-liner 
service, 12% by American-flag vessels, and 44% by foreign-flag vessels. OFFICE 
OF UNDER SECRETARY OF COMM. FOR TRANSP. AND MARITIME ADM’N, A REVIEW 
OF MARITIME SUBSIDY POLICY IN LIGHT OF PRESENT NATIONAL REQUIREMENTS FOR 
A MERCHANT MARINE AND A SHIP BUILDING INDUsTRY 115-16, App. Tables 6, 7 


(1954). 
™S. Rep. No. 1709, supra note 295, at 2. 
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the money paid out by the Government in subsidy.*?° Although, in 
1951, the “combined income statement of the subsidized lines re- 
vealed that net operating-differential subsidy receipts (after esti- 
mated recapture) equalled 8.2 percent of vessel-operating revenue 
and 10.0 percent of vessel-operating expense,” the subsidy receipts 
amounted to 57 per cent of the $76 million net profits earned in 
shipping operations in that year.’*1 Furthermore, as the 1953 rate 
war in the Japan-Atlantic trade showed once again, the economics 
of overhead costs operating in an industry plagued with chronic 
excess capacity ensures that any rate competition is likely to be 
cutthroat. It is unlikely that the present amounts of subsidy would 
suffice to enable the American-flag line operator to survive such 
competition. Rate competition, therefore, can only lead to increased 
American subsidies and retaliatory foreign aid to foreign ship- 
ping.*?? No one would pretend that a subsidy war waged by govern- 





*® The amount of subsidy is fixed so as to equalize the cost to American-flag 
operators of insurance, maintenance, repairs, wages, and subsistence of officers 
and crews with the corresponding estimated cost of these items to their foreign 
competitors. Operating Differential Subsidy Act § 603 (b), 49 Stat. 2002 (1936), 
as amended, 46 U.S.C. § 1172(b) (1952). In addition to these specified items, 
the Board is authorized to include any other item of expense with respect to 
which the Board finds that the American-flag operator “is at a substantial dis- 
advantage in competition with vessels of the foreign country ... .” Ibid. 
Although the subsidy is not calculated to assure the American-flag operator 
a profit, the recapture clause, Operating Differential Subsidy Act § 606 (5), 49 
Stat. 2004 (1936), as amended 46 U.S.C. § 1176 (1952), is expected to assure that 
no ag profits will be earned because of the subsidy. e recapture clause 
calls for: 
“The accrual to the Government of 50 per cent of the profits, if any, in 
excess of 10 ae cent on capital necessarily employed in the business, com- 
puted annually and averaged over each 10-year period, provided the refund 
to the Government shall not exceed the total subsidy payments during the 
10-year recapture period.” 

American South African Line, Inc—Subsidy, Route 14, 3 U.S.M.C. 314, 321 

(1947). Furthermore, under § 607 of the act, 49 Stat. 2005 (1936), as amended, 

46 USC. § 1177 (1952), “all earnings in excess of 10 sg cent of capital neces- 

sarily employed are required to be deposited annually in the reserve funds.” 
“The 50 per cent of such excess earnings which are subject to recapture, 
under normal conditions, remains in the special reserve fund until the end of 
the recapture period, at which time it becomes due and payable to the 
Government. The other 50 per cent in excess of 10 per cent of capital 
necessarily employed becomes available, subject to Commission approval, 
for ship mortgage payments, the purchase of new vessels, and for transfer 
to the operator’s general fund when and if needed in the operation of 
its subsidized services.” 

American South African Line, Inc——Subsidy, Route 14, supra. 

*! GorTER, op. cit. supra note 302, at 98-99. 

™ For the various ways in which foreign governments presently aid their 
merchant marines, see MARITIME SUBSIDY POLicy, supra note 318, at 68-69; 
MARX, INTERNATIONAL SHIPPING CARTELS 38-44 (1953); GORTER, op. cit. supra 
note 302, at 122-26. In some countries, shipping is either nationalized or partly 
owned by the government. 

Even with regard to international air transport, regulated under a statute 
which enjoins the Board to consider competition as being in the public interest 
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ments would be in the best interest of the international shipping 
industry or of international trade.*?% 


B. Is the Dual Rate System Essential to the Conference System? 


The Court in Jsbrandtsen looked upon these considerations as 
justifying the conference system only insofar as it serves to curb 
rate competition among conference members, but not as justifying 
a dual rate system which curbed the competition of a non-conference 
carrier. The Isbrandtsen Co. itself has repeatedly stressed the fact 
that it is not attacking the conference system as such, but only the 
dual rate system.*** However, these same considerations also explain 
why the Board rejected the argument that the dual rate system was 
unnecessary because the conference members could meet (and even 
eliminate) Isbrandtsen’s competition by periodic uniform rate re- 
ductions. Even assuming, said the Board, 


that the conference’s more cumbersome rate-making processes 
are adaptable to suck a method of competition, success in 
eliminating Isbrandtsen through this type of warfare would 
be accomplished at the price of simultaneous elimination of 
those American-flag lines, present or potential, whose operating 
costs parallel those of Isbrandtsen.*® 





“to the extent necessary to assure the sound development of an air-transporta- 
tion system properly adapted to the needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and of the national defense,” 
Civil Aeronautics Act, 52 Stat. 980 (1938), as amended, 49 U.S.C. § 402(d 
(1952), the CAB has had occasion to warn that the competition contemplat 
by the act “is not the unlimited and uncontrolled competition which permits 
destructive rates having no relation to the cost of operation but having the 

wer to provoke subsidy wars among nations.” IATA Traffic Conference Reso- 
ution, 6 C.A.B. 639 (1946). 

*8 The Board is armed with the power to wage such a war. Section 604 of 
the Operating Differential Subsidy Act, 49 Stat. 2003 (1936), as amended, 46 
US.C. § 1174 (1952), provides: 

“If in the case of any particular foreign-trade route the [Board] shall find 
after consultation with the Secretary of State, that the subsidy provided 
for in this subchapter is in any respect inadequate to offset the effect of 
governmental aid paid to foreign competitors, it may grant such additional 
subsidy as it determines to be necessary for that purpose: Provided, That 
no such additional subsidy shall be granted except upon an affirmative 
vote of two of the members of the Board.” 

See, for example, Brief for Petitioner, p. 71, FMB v. Isbrandtsen Co., 356 
US. 481 (1958). 

34 F.M.B. at 739. American-flag operators would be at a particular disad- 
vantage in waging rate competition in the Japan-Atlantic and Gulf trade be- 
cause of the nationalistic preferences of Japanese merchants. “The commercial 
practice of shipping imports F.O.B, . . . and exports C.LF. . . . which is prev- 
alent in Japan as in other shipping countries is . . . a useful instrument in 
the hands of the efficiently organized merchants of Japan in supporting their 
own shipping.” U.N. Doc. No. ECAFE/I & T/Sus 4/3 of 12 September 1956, 
submitted to 2d Sess., Sub-Comm. on Trade of Comm. on Industry and Trade 
(Tokyo, 29 October—5 November 1956) at 19. 
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The fact that Isbrandtsen is not subsidized made it extremely 
vulnerable to rate competition, as events showed during the rate 
war which broke out in 1953. Isbrandtsen could flourish in the 
trade only so long as it occupied the very enviable position of 
being a non-conference carrier free to undercut a single level of 
uniform rates maintained by conference members operating without 
the benefit of exclusive patronage contracts with shippers. On this 
basis, Isbrandtsen was sure to fill its ships and turn the ensuing 
economies into profits. As Professor Marx put it: “By riding under 
the conference ‘umbrella’ the independent may, if it does not cut 
rates too vigorously, enjoy the benefits of stability and still carry 
more than its normal share of remunerative cargo.’’%?° Severe losses, 
however, resulting from unused capacity, will be suffered by the 
conference members. This is an intolerable position which the 
conference members cannot sustain indefinitely. If it is not relieved, 
it will provoke rate warfare. Yet it is difficult to see why more price 
competition should be demanded in the international shipping 
industry than generally prevails in American large-scale industry 
today.**? Furthermore, rate competition in the shipping industry 
would make it impossible for the liner operators to furnish regularly 
and frequently scheduled services.’ Only the assurance of a “rela- 
tively stable nucleus of cargoes’’**® enables carriers to provide such 
services. The dual rate system is necessary to provide this assurance. 
It is no accident, therefore, that all the American-flag subsidized 
carriers presently belong to conferences using the dual rate system.**° 





#8 MARX, of. cit. supra note 322, at 21. The same factors would expose con- 
ference lines to the competition of tramp vessels able to fill the space left over 
by their bulk loads with general cargo. Id. at 224. 

* See, generally, GALBRAITH, AMFRICAN CAPITALISM ch. IV (1952). 

**“The committee hearings brought out evidence to the effect that the con- 
ferences as a general rule, had attempted to give regular point-to-point service 
and for this service expected to earn a fair margin of profit. Their rates, wheth- 
er or not a particular conference used the dual-rate system, were based on this 
factor of regular service. It is axiomatic that the shipping business, like every 
other business, has its agen and valleys, and in order to obtain a fair return 
their rates were set with these factors in mind. The independents operated in 
areas where there was greatest need of their service at a particular time and 
they could thereby grant a lower freight rate. This factor was based on their 
usual custom of not maintaining regular service nor bringing their ships into 
a run when there was not sufficient business for them. Differing concepts of 
service of the two groups has been a bone of contention between the confer- 
ences and the independents since the inception of the conference: system.” H.R. 
Rep. No. 2055, supra note 282, at 2-3. 

- op. cit. supra note 302, at 151. 

* 104 Conc. Rec. 14323 (daily ed. July 30, 1958) (remarks by Rep. Bonner). 
At one point during the hearings on the moratorium legislation, the executive 
vice-president of Isbrandtsen Co. informed the committee that his company 
does not on to join any conference even if its applications for subsidy are 
granted. Hearings on H.R. 12751, supra note 281, at 190 (testimony of Mr. 
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In short, “to object to the tying arrangement is to object to the 
conference system itself.’’**+ 


C. Is More Extensive Government Regulation an Alternative 
to the Conference Dual Rate System? 


Although the need for carrier conferences has been recognized 
in the domestic transport industries, the exercise of the regulatory 
agency’s legal authority to prevent unrestricted competition by 
limiting and conditioning entry and fixing rates in these industries 
makes it possible to prohibit these conferences from restraining 
independent action.***? During the 1930's, the agencies exercising 
regulatory authority over the international shipping industry at- 
tempted to stretch their existing powers in order to effect a measure 
of rate stability in the industry. But it finally came to be recognized 
that the existing powers were inadequate for this purpose. 

The 1916 act does not expressly require individual carriers en- 
gaged in the foreign trades to file and publish their rates and classi- 
fications. However, the Board has relied upon section 21 of the 
1916 act,*** section 19 of the 1920 act,*** and section 204 of the 
1936 act®** to require the filing of rates in the foreign trades.*** In 





Matthew S. Crinkley). At another point, Mr. Crinkley told the committee that 
Isbrandtsen Co. would join conferences if (1) it could be assured that confer- 
ence members would actually maintain the agreed rates; and (2) conference 
members would undertake to promote international trade and take the initia- 
tive to adjust rates to this end. Id. at 193-94. 

1 GORTER, op. cit. supra note 302, at 154. 

*2 See Interstate Commerce Act (Reed-Bulwinkle Act), 48 Stat. 220 (1933), 49 
US.C. § 5(a) (1952); Western Traffic Association Agreement, 276 L.C.C. 183 
(1949) (preserving the right of independent action); Swayne & Hoyt, Ltd. v. 
United States, 300 U.S. 297 (1937). 

** Section 21 of the 1916 act authorizes the Board to require carriers “to file 
with it or him any periodical or special report, or any account, record, rate, 
or charge, or any memorandum of any facts and transactions appertaining to 
the business of such carrier .. . .” Shipping Act, 39 Stat. 736 (1916), as amend- 
ed, 46 U.S.C. § 820 (1952). In Isbrandtsen-Moller Co. v. United States, 300 
US. 139 et the Court upheld the order of the Secretary of Commerce re- 

uiring Isbrandtsen-Moller to file a copy or summary of its books and records 

© a stated past period showing the commodities carried, points of shipment 
and destination, and the rates charged. 

™ Section 19(1)(b) of the Merchant Marine Act, 41 Stat. 995 (1920), as 
amended, 46 U.S.C. § 876(1)(b) (1952), authorizes the Board to 

“make rules and regulations affecting shipping in the foreign trade not in 
conflict with law in order to adjust or meet general or special conditions 
unfavorable to shipping in the foreign trade . . . and which arise out of 
or result . . . from competitive methods or practices employed by owners, 
operators, agents or masters of vessels of a foreign country ... .” 

** Section 204 (b) of the 1936 act authorizes the Board “to pe all necessary 
rules and regulations to carry out the powers, duties, and functions vested in 
it” under, inter alia, the 1916 act and the 1920 act. 49 Stat. 1987 (1936), as 
amended, 46 U.S.C. § 1114(b) (1952). * 

"See, for example, Section 19 Investigation, 1935, 1 U.S.S.B.B. 470 (1935). 
In this case, the Secretary of Commerce, acting pursuant to § 19 of the 1920 
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Section 19 Investigation, 1935, the Secretary of Commerce went 
further and condemned as unfair and detrimental to the commerce 
of the United States and the development of an adequate American 
merchant marine, the practice of Isbrandtsen-Moller Co. and other 
non-conference foreign-flag carriers of soliciting freight by offering 
to underquote by a specified percentage or amount, any rate the 
Far East Conference might establish.*** The dual rate system em- 
ployed by the conference, the Secretary found, had proved to be 
ineffective to protect the conference members from this practice 
which forced the break-up of the conference and disrupted the 
trade.58 

However, the Secretary rejected the suggestion that he act under 
section 19 of the 1920 act to require all carriers in the foreign export 
trades to observe conference rates.**® He did not take the position 
at this time that he had no authority to make this requirement but 
thought that “‘complete rate publicity,” an alternative “less drastic 
in nature and less restrictive of competition,” would go far to correct 
existing conditions.**° The Secretary also concluded that the non- 
conference, foreign-flag carrier practices which he condemned 
resulted “in giving undue and unreasonable preference to some 
shippers and in subjecting competing carriers to undue and unrea- 
sonable disadvantage” in violation of sections 16 and 17 of the 1916 
act.*41 These dicta must be considered in the light of his findings 
that: (1) in “the nature of things the nonconference carrier prac- 
ticing these competitive methods can only accommodate a small 
minority of shippers, who, tf they profit at all because of such 
methods do so at the expense of their competitors, who constitute 
the great majority of our exporters”; (2) “although some of the 
nonconference carriers attempt to equalize rates for all shippers of 





act, issued rules and regulations requiring carriers in foreign trades to file 
existing schedules of their export rates by a certain date and thereafter to file 
any change or cancellation within 30 days after the change or cancellation be- 
came effective. This exercise of power was also upheld in Isbrandtsen-Moller 
Co. v. United States, 300 U.S. 139. (1937). Similar filing requirements under § 
19 were promulgated in connection with foreign import, as well as export, 
trade in, Rates, Charges, and Practices of Yamashita and OS.K., 2 U.S.M.C. 
14 (1939). See also, Filing of Freights in the Foreign Import Commerce of the 
United States, Notice of Discontinuance of Proceeding, FMB Dkt. No. 789, June 
13, 1957. Note that no advance filing of rate schedules is required and that 
the Board has no authority to suspend the effective date of the schedules. 

** 1 USS.B.B. 470, 477, 498, 501 (1935). Isbrandtsen-Moller, then a foreign- 
flag carrier, was the predecessor of Isbrandtsen Co., which succeeded it in 1941. 

™ Id. at 476, 480-81. 

Id. at 498. 


Id. at 498, 502-03. 
“7d. at 502. 
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the same commodity on the same vessel, their rates vary from ship 
to ship”; (3) these competitive practices “compel, or seek to compel, 
such other carriers to adopt pooling, rate differential, or spacing of 
sailings agreements on their {non-conference carriers’] own terms, 
and have thus created conditions unfavorable to such other lines, 
and to shipping in the foreign trade.’’*4 

As was argued in Section 19 Investigation, 1935, it is possible to 
construe the broad language of section 19 of the 1920 act as pro- 
viding a “legal substitute, namely, the appropriate rule or regula- 
tion by the Board to prevent cutthroat competition” for the 
deferred rebate system, which was taken away “as a legal weapon 
of defense” by the 1916 act.*** If the Board should so construe sec- 
tion 19, the courts uphold the construction, and the exercise of such 
section 19 power prove to be effective, there would be less need for 
the dual rate system.*** However, no order has even been issued 
requiring a non-conference carrier to charge conference rates or 
even prohibiting such a carrier from systematically undercutting 
conference rates. The Maritime Commission came closest to doing 
so in two cases. In Rates, Charges, and Practices of Yamashita and 
O.S.K., it found that the practice of non-conference foreign-flag 
carriers of undercutting conference rates tended unreasonably to 
influence the conference carriers to enter into an agreement 
guaranteeing to the non-conference carriers a distribution of a 
part of the revenue derived from the transportation of coffee in the 
trade between the East Coast of South America and Pacific Coast 
ports of the United States which was not based on their actual 
carryings.**° To meet these conditions, found to be unfavorable to 
shipping in this foreign import trade, the Commission issued a rule 
under section 19 of the 1920 act forbidding carriers in this trade to 
establish ‘‘a rate or rates or engage in competitive methods or prac- 
tices which unreasonably influence other carriers regularly engaged 
in the trade to adopt agreements, rate differentials, or other meas- 





*2 Id. at 495, 501. 

*8 7d. at 491. This argument again indicates that, as a practical matter, the 
dual rate system was not equated with the deferred rebate system because the 
former proved, in fact, to be vulnerable to cutthroat competition. 

It should be pointed out, however, that § 19(1)(b) of the 1920 act is 
directed only at unfavorable conditions “which arise out of or result . . . from 
competitive methods or practices employed by owners, operators, agents, or 
masters of vessels of a foreign country.” Merchant Marine Act, 41 Stat. 995 
(1920), as amended, 46 U.S.C. § 876(1)(b) (1952). It could not be used against 
such practices if employed ~ an American-flag carrier, such as Isbrandtsen Co. 

32 US.M.C. 14, 20 (1939). This case, too, illustrates the great advantage 
a rate-cutting, non-conference carrier has vis-a-vis the conference carriers, which, 
in this case also, could not be overcome even by the institution of a dual rate 
system by the Pacific Coast-River Plate Brazil Conference. 
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ures.”*46 To aid in the enforcement of this rule, the Commission 
required all carriers engaged in the trade to file schedules showing 
their rates and charges.*4? 

In Cargo to Adriatic, Black Sea and Levant Ports,** the Com- 
mission found occasion to condemn the practice by Isbrandtsen- 
Moller of undercutting, by fixed percentages, the rates of the 
Adriatic, Black Sea and Levant Conference. On this occasion, the 
Commission explained more fully why it was condemning the prac- 
tice. —The Commission said: 


The quotation of rates on a percentage basis below the rate of 
another carrier, makes it impossible for a 6g to know the 
applicable rate until the current rate of other carriers is first 
ascertained. The shipper is thus obliged to know all rate 
changes that occur before he can actually determine the rate 
applicable via Isbrandtsen. The failure to quote specific rates 
opens the door to abuses and discriminations. There is nothing 
unlawful per se for a carrier to charge a rate different from 
that of another, and we have no authority to prevent rate 
reductions as such in the foreign trade, but the practice of 
making rates lower by a fixed percentage than those of other 
carriers is detrimental to the commerce of the United States 
inasmuch as it is contrary to one of the principal purposes of 
the Shipping Act, which is to prevent destructive carrier com- 
petition. Moreover, the practice affords only temporary benefit 
to a particular shipper and ‘to Isbrandtsen, and destroys that 
stability in rates which the record shows is advantageous to 
American shippers.**® 
The outbreak of war, resulting in the discontinuance of service in 
the trade, rendered the case moot and no action was ever taken 
under section 19 of the 1920 act. 
The Commission in these cases was undoubtedly trying to fashion 
a legal theory under which it could act to prevent the conference 
system from being undermined by the systematic rate undercutting 
of the non-conference carriers. Though the regulatory authorities, 
beginning in 1935, intimated that they possessed legal power to 
accomplish this objective, their intimations did not discourage non- 





“Td. at 21. 

“ Ibid. 

2 US.M.C. 342 (1940). 

“Id. at 345. The dual rate system here, too, was unable to meet Isbrandt- 
sen’s competition with respect to flour shipments, the major item in the trade. 
Isbrandtsen undercut the contract rate and the conference members undercut 
Isbrandtsen’s rate. The Commission found that the conference rate was un- 
reasonably low and that its action also constituted a condition unfavorable to 
shipping in the foreign trade. While the case was pending, the conference 
members increased their rate to a reasonable level. Id. at 345-57. 
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conference carriers from continuing to resort to the condemned 
practice. In any case, the possibility of stopping this practice by the 
exercise of regulatory power was, for all practical purposes, elimi- 
nated by the Board’s decision in Anglo-Canadian Shipping Co. v. 
Mitsui S.S. Co.5*° 

In this case, members of the Pacific Coast European Conference 
filed a complaint with the Board charging Mitsui, a foreign-flag 
non-conference carrier, with violating sections 16 and 17 of the 1916 
act by quoting rates differentially lower than the published con- 
ference rates. The Board was requested to order Mitsui to desist 
from these violations and pay reparations for the damages it caused 
thereby. The conference also filed a separate petition requesting 
the Board to investigate Mitsui’s practices and issue such rules and 
regulations under section 19 of the 1920 act as it deemed necessary. 
In dismissing the complaint, the Board rejected the intimation, first 
put forth in Intercoastal Investigation, 1935,°** that the practice in 
question violated sections 16 and 18 of the 1916 act.**? Insofar, con- 
cluded the Board, as Intercoastal Investigation, -1935 “interprets 
rate cutting by fixed and lower differential to be a violation per se 
of section 16, it is in conflict with other well-established principles 
of this Board and its predecessors,”*** namely, that the practice made 
illegal by section 16 is the according by the carrier of “different 
treatment to two persons other than itself” and not “a preference 
given by a carrier in favor of itself as against a competitor.’’**4 

At the same time, the Board, as did its predecessors, looked “with 
disfavor on the practice of quoting rates by differentially lower 
amount or percentage than the rates of competitors” because expe- 
rience showed that this practice leads “to disastrous rate wars, the 
siphoning off of freight earnings, and ultimately monopolization 





4 F.M.B. 535 (1955). 

= 1 U.SS.B.B. 400, 462 (1935). See also App. note 39 infra. 

24 F.M.B. 535, 538-39 (1955). Section 16 of the 1916 act, of course, covers 
carriers engaged in both foreign and interstate commerce, Shipping Act, 39 
Stat. 734 (1916), as amended, 46 U.S.C. § 815 (1952); § 18 covers only carriers 
en; in interstate commerce, 39 Stat. 735 (1916), as amended, 46 U.S.C. § 
817 (1952). 

34 F.M.B. 535, 540 (1955). 

* Ibid. Referring to the language of the (English) Railway and Canal Traffic 
Act of 1854, 17 & 18 Vict., c. 31, and the cases decided under § 3 of the Inter- 
state Commerce Act (which was based largely on the English act), the Board 
read § 16 First of the 1916 act (which in turn was based on § 3 of the Interstate 
Commerce Act) as saying in effect what the English act expressly said—that it 
shall be unlawful for a carrier to “make or give any undue or unreasonable pre- 
ference or advantage to or in favour of any particular person ....” Id. at 541 
(italics supplied by Board in quoting from English act). Nor was a violation 
of § 17 shown in this case because the complaint did not allege that there was 
discrimination against or prejudice to any shipper, port or exporter. 
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by a few big lines to the detriment of the commerce of the United 
States.”*5> So the Board granted the petition to investigate Mitsui’s 
practices under section 19 of the 1920 act, but gave no indication of 
how far it thought it might go in issuing rules under that section.**¢ 
But it is difficult to see how it can take stronger steps against foreign- 
flag non-conference carriers than it can take against United States 
fiag non-conference carriers which cannot be reached under section 
19. In any case, action against non-conference foreign-flag carriers 
alone will not solve the problem if the Board remains powerless to 
stop the rate-cutting of non-conference American-flag carriers. 


If existing legislation were amended to empower the Board to 
require American as well as foreign-flag non-conference carriers to 
adopt conference rates, there would be no need for the dual rate 
system. But obviously, the exercise of such power would have more 
drastic effects upon non-conference carrier competition than the 
dual rate system. And it would remove every incentive the non- 
conference carrier had to stay out of the conference. Moreover, it 
is doubtful whether such regulatory power, any more than the power 
to fix maximum or minimum rates, could be exercised effectively 
by any single government.**’ Retaliatory policies of regulation can 
disrupt international trade as much as retaliatory policies of subsidy 
and discrimination. 

For the same reason, the alternative of regulating entry—a policy 
adopted by the United States for the international air transport 
industry—is not practical for the international shipping industry. 
Although the Civil Aeronautics Act declares the United States “‘to 
possess and exercise complete and exclusive national sovereignty in 
the air space above the United States’’*** and empowers the CAB 
to limit and condition the entry of both American and foreign-flag 
air carriers into foreign air transportation,**® entry is in fact regu- 
lated by the process of bilateral treaty negotiation based on the 
principle of reciprocity.**° Yet, even though it possesses the power 
to control entry, the CAB has recognized the necessity for a con- 











Id. at 542. 

"Id. at 543. 

*" See note 125 in Part I of this article. 

** Air Commerce Act, 44 Stat. 572 (1926), 49 U.S.C. § 176(a) (1952). 

* Air Carrier Economic Regulation Act, 52 Stat. 987, 991 (1938), as amended, 
49 US.C. §§ 481, 482 (1952). 

* See 1950 C.A.B. ANN. REP. 10; Trans-Canada Air Lines, Montreal-New York 
Service, 11 C.A.B. 209 (1950), upheld in Colonial Airlines v. Adams, 87 F.Supp. 
242 (D.D.C. 1949); Cooper, RIGHT TO FLy ch. 7 (1947); Williams & Wolbert, 
Development and Control of International Aviation, 3 OKLA, L. REv. 98 (1950). 
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ference of international air carriers to control rates.** It is true 
that the IATA agreement preserves the right of independent action 
of each conference carrier, but in practice this right is severely limited 
because it is clear that independent action, with the approval only 
of the independent’s own government, could lead to a termination 
of the independent’s right to enter foreign countries. Answering 
criticism that it was attempting to dictate IATA rate policy uni- 
laterally, the CAB publicly acknowledged in 1956 that “determina- 
tion of the basic objectives which should serve as broad guidelines 
in the development of the international fare structure is most 
properly a matter for consideration at the government level.*¢? 
To give the FMB power to limit and condition entry into the 
international shipping industry of American-flag carriers only and 
to prescribe maximum and minimum rates for these carriers only 
would obviously add to the relative disadvantages under which they 
are operating. To extend the FMB’s power of regulation over 
foreign-flag carriers with respect to the cargoes they carry between 
American and foreign ports would invite retaliation. Such uni- 
lateral regulation, furthermore, would probably be inconsistent 
with the treaties of friendship, commerce and navigation which the 
United States has negotiated with most of the countries of the world 
and which embody historic American policy championing unre- 
stricted entry of ships and their cargoes into the ports and harbors 


of every nation.** 
The United States might forsake this historic policy in favor of 





*2IATA Traffic Conference Resolution, 6 C.A.B. 639 (1946). 

2 CAB Order No. E-10530 (1956). To strengthen its hand in such negotia- 
tion, the CAB for some years has been requesting Congress to give it power to 
fix rates and fares for United States carriers engaged in foreign air transporta- 
tion. See, for example, 1957 C.A.B. ANN. REP. 33. 

** Professor Marx reports that Secretary of State Cordell Hull opposed a 
bill to prescribe minimum rates for such foreign-flag carriers on the ground 
that such regulations would not “be in harmony with that basic principle in 
our treaty structure under which we have granted to foreign shipping the right 
of free access to our ports and in return have obtained for our ships the » 
of free access to foreign ports. Certainly such regulation would be in conflict 
with the generally accepted practices of international law.” Quoted by MARx, 
INTERNATIONAL SHIPPING CARTELS 295-96 (1953). 

The treaties of friendship, commerce and navigation, which are bilateral, 
adopt the standard of national treatment with respect to the entry of ships 
and their See, generally, Walker, Modern Treaties of Friendship, 
Commerce and Navigation, 42 MINN. L. REv. 805 (1958). The term “national 
treatment,” as typically defined in the treaties, means “treatment accorded 
within the territories of a Party upon terms no less favorable than the treat- 
ment accorded therein, in like situations, to nationals, companies, products, 
vessels or other objects, as the case may be, of such Party.” Jd. at 811 n.15. 
Once the policy of free access is departed from, in favor of a system of unilat- 
eral regulation, it is difficult to see how the standard of “national treatment” 
can have any meaning which will be acceptable to all parties concerned. 
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a policy of regulation by bilateral treaties. But this is not a very 
practical alternative in an international industry composed of a 
very large number of units and suffering from chronic excess ca- 
pacity as a result of the national defense policies followed by every 
government. If, furthermore, the parties which fail to agree proceed 
to exclude each other’s ships from each other’s territorial waters, 
the pattern of international trade could be disrupted.** 

It may be that the problems of the international shipping indus- 
try can be solved by an international agency’s exercise of legal con- 
trol over the supply of shipping services and shipping rates. But 
so far only halting steps have been taken toward this end.**° Until 
the time when, if ever, such an international agency comes into 
being, carrier conferences, and the dual rate system which makes 
them workable, contribute to the solution of the international prob- 
lems. To the same end, the supervisory power which all govern- 
ments may exercise over the conference system gives each govern- 
ment a measure of control over supply and rates which it otherwise 
would not have. 

These, then, are the considerations which have led shipowners, 
practically all shippers (because they have a greater interest in rate 
stability and improved quality of service than in rate competition), 
the regulatory agencies and the Congress of the United States, and 





**I do not know whether such mutual exclusion would violate existing 
international law. The Convention on the Territorial Sea and the Contiguous 
Zone, adopted April 27, 1958, defines the right of innocent passage which every 
nation has in the territorial waters of another to include “stopping and anchor- 
ing, but only insofar as the same are incidental to ordinary navigation or are 
rendered necessary by force majeure or by distress.” UN Doc. A/CONF. 13/L. 
52, pt. I, § II, art. 14, reprinted in Dep’r STATE BULL. 1113, June 30, 1958. This 
would not seem to include the right to load or unload cargoes. Article 17 
further provides: “Foreign ships exercising the right of innocent passage shall 
comply with the laws and regulations enacted by the coastal State in conformity 
with these articles and other rules of international law and, in particular, with 
such laws and regulations relating to transport and navigation.” Ibid. See, 

erally, International Law Comm’n, Report, U.N. Gen. Ass. OFF. REC. 8th 
. (A/3159) (1956). 

** The Convention on the Inter-Governmental Maritime Consultative Organ- 
ization was drawn up in 1948 but it was not until March 17, 1958, that the 
Convention was signed by the required number of states (21, 7 of which each 
have a total tonnage of at least 1,000,000 gross tons) and IMCO came into 
being. 12 INT'L ORGANIZATION 381 (1958). The purpose and functions of 
IMCO are: 

“Q) to provide machinery for co-operation among governments in the field 
of governmental regulation and practices relating to technical matters, 
including those concerning safety at sea; (2) to encourage the removal of 
discriminatory action and of unnecessary restrictions by governments; (3) 
to consider matters concerning unfair restrictive practices by shipping 
concerns; (4) to consider any matters concerning shipping that might be 
referred to it by any organ or specialized agency of the United Nations; 
(5) to provide for the exchange of information —, vernments on 
matters under consideration by the organization.” 1956 YEARBOOK 485. 
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foreign governments to approve the dual rate system. During the 
next two years, Congress will be called upon to decide anew whether 
these considerations are valid. 
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APPENDIX 


PRIOR ADMINISTRATIVE AND JUDICIAL 
INTERPRETATION OF SECTION 14 THIRD 


A. Period of the United States Shipping Board, 1916-1933 


Eden Mining Co. v. Bluefields Fruit & S.S. Co.’ was the first case in which 
the Shipping Board was called upon to decide the legality of a dual rate 
system. To curtail tramp competition, the only common carrier operating a 
regular service between New Orleans and Bluefields, Nicaragua charged shippers 
signing exclusive patronage contracts rates which were 15 per cent less than 
those charged non-signing shippers. 

The Board held this system of rates to be illegal under sections 16 and 17 
of the 1916 act. In doing so, it used language which, taken out of context, 
seemed to condemn all dual rate systems. But it expressly rejected the argument 
that the system in question violated section 14 Third. The Board said: 


No evidence was adduced relating to any action of the respondent tending 
to show direct or indirect retaliation against the complainants for patron- 
izing other carriers. Likewise, from the facts of record it is clear that the 
contracts for exclusive patronage complained of were not to any extent 
based upon volume of freight offered. That part of the complaint alleging 
violations by the carrier of paragraphs 3 and 4 of section 14 of the Act is, 
therefore, without support.’ 


In reaching its decision in Eden, the Board relied upon what it thought was 
the common law doctrine stated in Menacho v. Ward, namely, that exclusive 
patronage contracts “are lawful only in the event they are made with a view 
that in return for the lower rate the carrier shall receive from the shipper 
regular consignments of freight, or a given number of shipments, or a certain 
quantity of merchandise for transportation.”* The Board concluded that “none 





*1 USS.B. 41 (1922). 

*Id. at 46. 

*27 Fed. 529 (S.D.N.Y. 1886). 

*Eden Mining Co. v. Bluefields Fruit & S.S. Co., 1 U.S.S.B. 41, 44 (1922). It is 
doubtful whether the Board read Menacho or the common law doctrine cor- 
rectly. Menacho did not involve a contract system at all but an announcement 
by the two defendant lines furnishing regular services between New York and 
Cuba at agreed rates that they would in the future charge higher rates to any 
shipper patronizing a tramp. Exercising its equity powers, the court granted a 
preliminary injunction restraining the carriers from charging the complaining 
merchants higher rates than those charged other shippers, on the theory that 
such higher rates were unreasonable. 

In its opinion in Isbrandtsen, the FMB tried to distinguish Eden from Menacho 
on the ground that the latter was not based on a theory of discrimination. In 
Menacho, said the Board, a contract system was not involved and “it was the 
retaliation inherent in charging higher rates rather than the difference in rates 
to shippers which was condemned,” whereas in Eden “no retaliation was found, 
but on the facts the Shipping Board found violations of sections 16 and 17 
because of the difference in rates charged for identical service.” Contract Rates 
—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 720-21 (1955). Regardless 
of the merits of this attempted distinction, Menacho does not reflect common 
law doctrine in this area in its entirety. The famous case of Mogul S.S. Co. v. 
McGregor, Gow & Co., 23 Q.B.D. 598 (1889) is to the contrary. Furthermore, 
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of these elements was a consideration [in Eden] for the lower rate extended to 
contract shippers.”* The Board recognized that charging lower rates in return 
for the promise of exclusive patronage might be desirable to the carriers “from 
the standpoint of business expediency.”* Nevertheless, the practice “was viola- 
tive of the common law because of the absence of any proper consideration.” 
It also violated sections 16 and 17 of the 1916 act because it constituted “undue 
discrimination between shippers.”* 

It is difficult to know precisely what the Board meant by “proper” considera- 
tion, other than consideration it thought, erroneously, was precluded by 
Menacho, which did not involve a contract system at all. Judging by its exam- 
ples of “proper” consideration, the Board seems to have been concerned that 
the carrier was not getting sufficient consideration for the lower rates.’ Both 
courts in Isbrandtsen seem to have been concerned that the shipper was not 
getting sufficient consideration for its promise of exclusive patronage. But as 
a matter of the law of contracts and the facts of life in the shipping industry, 
there is little difficulty in seeing that “business expediency” is proper considera- 
tion for the carrier’s promise to charge the lower rate as it is proper considera- 
tion for the lower rate for the shipper’s promise of exclusive patronage which 
makes the lower rate possible. The question of statutory policy is another 
matter. 

In holding the dual rate system in Eden to be illegal under sections 16 and 
17 of the 1916 act, the Board was also concerned with its impact upon shippers, 
but not with its impact upon competing carriers.” It construed sections 16 
and 17 of the act as imposing upon all carriers “the duty of charging uniform 
rates to all shippers receiving a similar transportation service.”" Thus inter- 
preted, these sections would outlaw all dual rate systems. There would be no 
need even to consider the applicability of section 14 Third. But the Court in 
Isbrandtsen does not follow Eden in this respect. Its decision is not based on 
sections 16 and 17 but on section 14 Third. It does not hold that the JAGFC 
dual rate system is illegal because it discriminates unjustly between shippers, 
but because its purpose is to curtail non-conference carrier competition. 

It is significant that dual rates in Eden were resorted to by a single carrier, 
the only carrier providing regular service in the trade. In 1922, the year in 





Lough v. Outerbridge, 143 N.Y. 271 (1894), disinguished Menacho on the ground 
that the higher rates charged non-contracting shippers in this case, unlike 
Menacho, were found by the trial court to be reasonable and this finding was 
not challenged on appeal. The New York Court of Appeals read Menacho as 
saying that the common law recognized no claim of discrimination in this 
situation and that so long as the higher rates charged the non-contracting ship- 
pers were reasonable, they were . 

*1 USS.B. at 44. 

*Id. at 44-45. 

"Id. at 45. 

* Ibid. 

*“It should be here remarked, however,” the Board also said, “that we do not 
decide whether . . . the according of lower rates to those —— who contract 
to confine their shipments to a certain carrier or carriers are lawful when based 
been regularity of consignments, number of shipments, or quantity of merchan- 

furnished for transportation.” Jd. at 45. Clearly, the exaction of such 
agreements from shippers would be more onerous for them than the exaction of 
exclusive patronage contracts in return for lower rates. 
™ Id. at 45-46. 
™ Id. at 45. 
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which Eden was decided, the Far East Conference, employing the dual rate 
system, was formed under the auspices of the Government's Emergency Fleet 
Corporation.” In 1926, the Board, on its own motion,” instituted an investiga- 
tion of the dual rate systems used by shipping conferences operating on trade 
routes having termini in the United States.* At the opening of the hearing, 
it was stated that its purpose was to receive information and “that no orders 
will be entered in or as a result of this hearing having in view declaring any 
contracts the respondents (carriers) or any of them may have made with 
shippers as illegal.” In 1927, the Board dismissed the proceeding. Thus, when 
United States Navigation Co. v. Cunard S.S. Co.* came before the courts, no 
administrative decision had expressly approved or disapproved the dual rate 
system in general or as used by any particular conference. After the primary 
jurisdiction doctrine was invoked in Cunard to dismiss the antitrust action 
brought by the non-conference carriers to enjoin the conference dual rate 
system, no further complaint was filed with the Board.” 

It was not until 1933, therefore, that the Board, in W. T. Rawleigh Co. v. 
Stoomvart, for the first time expressly upheld the validity of a dual rate system 
used by a conference.” By this time, the Board could say that the conference 
dual rate system “has . . . almost universal practical application, being used in 
multitudinous daily transactions by carriers the world over.”” The spread be- 
tween the contract and non-contract rates in Rawleigh was 15 per cent,” but 
the complaining shipper did not attack the reasonableness of the spread; it 
charged that the dual rate system was illegal per se under sections 14, 16 and 
17 of the 1916 act. In rejecting the charge of illegality, the Board distinguished 
Eden on a number of grounds. Most important, it pointed out that in Eden 
“a single carrier sought by contracts with shippers to monopolize the trade by 
preventing use of the vessels of any other carrier over a period of 3 years.”™ 
It added: 


Shippers were permitted no choice of carriers, and participation by other 
regular carriers in the contracts was neither provided for nor contemplated. 
. -. In the instant proceeding the contract shippers were afforded by the 
terms of the contracts the services of at least 11 different carriers operating 
regularly in the trade at the time complainant’s shipments moved, includ- 





® See Section 19 Investigation, 1935, 1 U.S.S.B.B. 470, 476, 480-81 (1935). 

* Section 22 of the 1916 act provides: “The Board, upon its own motion, may 

. . investigate any violation of this chapter.” 46 U.S.C. § 821 (1952). 

“Ex Parte 5 Contract Rate Irvestigation. No report was adopted or issued 
by the Board in this proceeding. The story of the proceeding is told in Contract 
Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 721-22 (1955). 

* Id. at 721 n.14. 

#284 US. 474 (1932), affirming 50 F.2d 83 (2d Cir. 1931), affirming 39 F.2d 
204 (S.D.N.Y. 1929). The import of this case is discussed supra, at 371 et seq. 
— Rates—Japan/Atlantic—Gulf Freight Conf., 4 F.M.B. 706, 722 

5). 

*1 USS.B. 285 (1933). The conference carriers in this case operated in the 
trade between Atlantic and/or Gulf Ports and the ae East Indies under 
a conference agreement which had been approved in 1929. The proceeding, 
seeking reparations, was n upon complabat of the only importer-shipper of 
ey (the principal commodity involved) refusing to sign the contract. 

Id. at 292. 

* Id. at 288. 

™ Id. at 290. 
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ing not only the 10 conference members but also a nonconference line, 
the Isthmian line, the only other line regularly in the trade.” 


The distinction attempted by the Board does not come to grips with the 
grounds of decision in Eden, namely, that a dual rate system, per se, effects an 
unjust and therefore illegal discrimination between shippers prohibited by 
sections 16 and 17. Nevertheless, in evaluating any dual rate system under 
section 15, the factors mentioned by the Board make sense. A single carrier 
in the trade may use the system to exclude all potential carriers. No policy 
of “open membership” is applicable in this situation. Nor, it would seem, 
does section 15 give the Board any authority to “disapprove, cancel, or modify” 
the system in such case because this authority extends over agreements between 
common carriers, not single carrier action.* A stricter view of what is an “un- 
reasonable preference” or “unjust discrimination” under sections 16 and 17 is 
justified when the Board is considering a dual rate system instituted by a single 
carrier and not covered by section 15 than when it is considering a conference 
dual rate system subject to the Board’s powers of modification under section 
15. In the latter case, the Board may reasonably find, as it did in Rawleigh, 
that a non-contracting shipper, which benefits generally from the regularity 
of service and stability of rates effectuated by a conference dual rate system, 
may be asked to pay a higher rate than the contracting shippers, which makes 
the system possible, in return for the freedom it enjoys to patronize non-confer- 
ence carriers when it suits its business convenience.* 

Thus, in approving the conference dual rate system in Rawleigh, the Board 
advanced the basic arguments for it used to this day. The system will “assure 
the stability of competitive conditions necessary for the continuance of the 
regularity and frequency of service required by shippers in the trade and which, 
except for introduction of such practice, might well . . . become impossible” 
because the carriers might then hesitate to risk the heavy outlays required for 
capital and overhead expenditures.* It will also assure stability and equality 





* Ibid. The dual rate system was thus aimed primarily at tramps. There is 


evidence that the Isthmian line cha conference rates. See Section 19 Investi- 
gation, 1935, 1 U.S.S.B.B. 470, 476 (1935). The Board also pointed out that in 
Eden the lower rates to contract shippers on cargo transfe from New Orleans 


to Bluefields, Nicaragua were conditioned upon exclusive use of the carrier for 
all their shipments (except mahogany and other native woods from Nicaragua), 
not only from New Orleans to Bluefields but from all of the carrier’s Nicaraguan 
ports of call to New Orleans, even though the lower contract rates did not apply 
on such northbound shipments. Moreover, the Board emphasized, the shippers 
in Eden were not protected against an increase of rates at any time without 
notice. 1 U.S.S.B. at 290-91. These factors were neither present in Rawleigh nor 
in Isbrandtsen. 

The statement in the opinion, 1 U.S.S.B. at 291 n.14, that the spread between 
the contract and non-contract rates in Eden was 25%, whereas the spread in 
Rawleigh was only 15%, seems to be erroneous. See Eden Mining Co. v. Blue- 
fields Fruit & S.S. Co., 1 U.S.S.B. 41, 42 (1922). 

* Section 15 authority also extends over agreements between any “other = 
son” subject to the act with any carrier or other such person. But § 1 defines 
the term “other person subject to this Act” to mean “any person not included 
in the term ‘common carrier by water,’ carrying on the business of forwarding 
or furnishing wharfage, dock, warehouse, or other terminal facilities in connec- 
tion with a common carrier by water.” 46 U.S.C. § 801 (1952). Thus the term 
does not include a shipper. 

“1 USS.B. at 292. 

* Id. at 293. 
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of rates as between large and small shippers.* Concluding its consideration of 
Rawleigh, the Board emphasized that the 1916 act “does not forbid the contract 
rate practice as such; nor has the Board ever considered that the practice as a 
practice contravenes any of the regulatory provisions of the shipping statute.”” 


B. Period of the United States Shipping Board Bureau, 1933-1936 


In 1935, the Secretary of Commerce outlawed a conference dual rate system, 
together with the dual rate systems employed by two individual shipping com- 
panies, on the ground that they violated sections 16 and 18 of the 1916 act.* 
The carriers involved were engaged in the intercoastal trade, which was sub- 
ject to regulation also under the provisions of the Intercoastal Shipping Act, 
1933." The dual rate system employed by the Gulf Intercoastal Conference, 
which was inaugurated in 1927, applied to specified commodities moving from 
Pacific Coast ports through the Panama Canal to ports on the Gulf of Mexico 
and accounting for more than 60 per cent of the total tonnage in the trade. 
Acting pursuant to section 22 of the 1916 act and section 3 of the 1933 act, 
the Secretary ordered the Shipping Board Bureau to investigate the lawfulness 
of the dual rates when they were published in a new tariff, as required by 
section 2 of the 1933 act. The Examiner cited Menacho and Eden in support 
of his conclusions of illegality, rejecting the distinction urged by the conference 
that Eden involved a single carrier, not a conference. To permit conference 
members to use a dual rate system, said the Examiner, “would be permitting 
them to do collectively what carriers individually are prohibited from doing.” 
Although this language in the Examiner’s report would seem to condemn all 
dual rate systems, it must be read in the light of other language pointing out 
that the conference dual rate system was adopted before passage of the 1933 
act." The Examiner explained that when, prior to 1933, 


intercoastal carriers were not required to file the rates charged shippers, 
but only their maximum rates, and carriers freely engaged in rate wars, 
the contract rate system served a useful purpose, but conditions have been 
changed by the Intercoastal Shipping Act, 1933, which requires that unless 
specifically authorized by the department, rates may not be changed on 
less than thirty days’ notice to the public, and also authorizes the depart- 
ment either upon complaint or upon its own initiative to suspend proposed 





* Id. at 292. 

* Id. at 293. The Board added: “Similarly, as in connection with other ac- 
cepted modes of rate making, through it violation of the regulatory statute may 
be effected, as for example, in the Eden case, or where . . . the spread between 
the contract and non-contract rates is such in amount as to constitute unlawful- 
ness.” Ibid. 

* Intercoastal Investigation, 1935, 1 U.S.S.B.B. 400, 450-56, 463, 467-69 (1935). 
The conference in question, the Gulf Intercoastal Conference, was composed of 
Luckenbach Gulf Steamship Company, Gulf Pacific Line (of which Swayne & 
Hoyt, Ltd., was operating owner), and Gulf Pacific Mail Line (of which Swayne 
& Hoyt, Ltd. was managing agent). No other carriers operated regularly through 
the Panama Canal in the transportation of general cargo from or to the Gulf. 

* 47 Stat. 1425 (1933), 46 U.S.C. §§ 843-848 (1952). This Act will hereinafter 
be referred to as the 1933 act. 

* Intercoastal Investigation, 1935, 1 U.S.S.B.B. 400, 452 (1935). 


™ Id. at 450-52, 456. 
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changes in the rates and enter upon hearings concerning the lawfulness 
thereof.” 


The Examiner’s view that the 1933 act made dual rate systems unnecessary 
to prevent rate wars in the intercoastal trade was shared by the Secretary of 
Commerce who, in adopting the Examiner’s conclusions, implied that his deci- 
sion would not affect the use of dual rate systems in foreign transportation, 
which he had upheld in Rawleigh. The Secretary said: 


It is notorious that intercoastal transportation is not attended by many of 
the traffic and transportation circumstances attending transporation in 
foreign commerce, and from the report it is clear that the finding and 
conclusion therein contained relate to intercoastal transportation and not 
to transportation in foreign commerce. The Rawleigh case involved trans- 
portation in foreign commerce, the issues there are distinguishable from 
the issues here, and the decision should have no controlling effect on inter- 
coastal transportation.* 


Following the Secretary’s decision, the conference carriers filed new schedules 
containing the dual rate system but the Secretary outlawed the new system, 
finding it different “only in form” from the system he had previously con- 
demned.* Because he found that the “real purpose of the dual rates ... 
is to prevent shippers from using the lines of other carriers, and to discourage 
all others from attempting to engage in intercoastal transportation from and 
to the Gulf,” the Secretary concluded that the dual rate system violated section 
16 of the act.* Again, the Secretary justified his conclusion by referring to the 
changes effected by the 1933 act to provide more extensive regulation in the 
interest of rate stability.* This fact was now expressly made the basis for dis- 
tinguishing the intercoastal trade from the foreign trades involved in Rawleigh: 


In the Rawleigh case the evidence showed that the purpose and ultimate 
effect of the contract rate system as employed in that trade was to enable 
the carriers to approximate the volume of cargo that would move over 
their lines and to insure stability of rates and regularity of service. Opera- 
tors of vessels in our foreign commerce may at any time and without warn- 
ing be subjected to severe competition by tramp vessels of any nation. 
Unlike the intercoastal trade, there exists no statutory requirement that 
changes in rates be published thirty days in advance, nor is the department 
given any power to suspend such changes. In so far as ocean tramps in 
foreign commerce are concerned, they are subject to no regulatory author- 
ity whatsoever.” 


The rate filing requirements are restrictions upon rate changes set forth in 
sections 2 and 3 of the 1933 act, by contrast, were imposed not only upon 
common carriers regularly engaged in the intercoastal trade but also upon 





* Id. at 454. 

"Id. at 467. 
* Gulf Intercoastal Contract Rates, 1 U.S.S.B.B. 524 (1936), upheld in Swayne 

& Hoyt, Ltd. v. United States, 300 U.S. 297 (1937). 

*1 U.SS.B.B. at 530. This time the Secretary did not mention § 18. 

* Id. at 528-29. 

* Id. at 529. 
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tramps.” It was these provisions of law, thought the Secretary, which would 
“afford to shippers reasonable rate stability.’”” 





* Section 1 of the 1933 act defines a “common carrier by water in intercoastal 
commerce” to include “every common and contract carrier by water engaged in 
the transportation for hire of passengers or property between one state of the 
United States and any other state of the United States by way of the Panama 
Canal.” Section 1 of the 1916 act does not cover contract carriers and specifically 
exempts ocean tramps from its definition of “common carrier by water in foreign 
commerce.” 

*1 USS.B.B. at 530. There are significant differences between the scope of 
regulatory power over rates of carriers in interstate commerce and that over rates 
of carriers in the foreign trades. Section 18 of the 1916 act, 46 U.S.C. § 817 (1952), 
requires every carrier in interstate commerce (which includes those engaged in 
the intercoastal trades) to observe just and reasonable rates and classifications; to 
file and publicly post its maximum rates and not to charge rates higher than 
these maximum rates. It authorizes the Board to prescribe just and reasonable 
classifications and maximum rates, but not minimum rates. However, § 19, 
46 U.S.C. § 818 (1952), sets some limits on the freedom of carriers in interstate 
commerce to cut their rates by providing that if any such carrier reduces its 
rates “below a fair and remunerative basis with the intent of driving out or 
otherwise injuring a competitive carrier by water, it shall not increase such rates 
unless after hearing the board finds that such proposed increase rests upon 
changed conditions other than the elimination of said competition.” 

Although the eee of Commerce made an effort to require carriers in 
interstate commerce to file the “maximum rates” they were actually charging, 
he came to admit that this effort failed and there was generally no relationship 
between the rates filed under § 18 and the rates actually being charged. See 
Intercoastal Rate Investigation, 1 U.S.S.B.B. 108, 120 (1926-1994), Intercoastal 
Rates of Nelson S.S. Co., 1 U.S.S.B.B. 326, 332 (1934); Intercoastal Investigation, 
1935, 1 U.S.S.B.B. 400, 454 (1935); Gulf Intercoastal Contract Rates, 1 U.S.S.B.B. 
524, 528-29 (1936). However, the Secretary interpreted the requirement of § 18 
that carriers observe “just and reasonable rates” as imposing upon them the 
obligation not te establish rates that were so low as to be “unreasonable,” because 
such rates “would defeat the intent of Congress to maintain a suitable merchant 
marine and provide for the proper growth of our domestic commerce.” Inter- 
coastal Rates of Nelson S.S. Co., supra at 336-37. Accordingly, he ordered the 
cancellation of tariffs containing rates which he found were so low that they “do 
not meet the requirements imposed by the statutes and are unlawful.” Jd. at 
$37, 341. There is serious question whether § 18 can reasonably bear the inter- 
pretation put upon it by the Secretary, because the context of the section indi- 
cates that it is concerned with maximum, not minimum, rates. 

From 1920, when the fleet of ships built during World War I became available 
to private operators, until the 1953 act was passed, overtonnage in the coastal 
pa intercoastal trades provoked rate wars which disrupted conference after 
conference and threatened to —_ the large intercoastal carriers, but which 
the regulatory agency seemed powerless to stop. Section 2 of the 1933 act, 46 
US.C. § 844 (1952), required the carriers covered by it—common and contract 
carriers, including tramps—to file with the Board and publicly post schedules 
containing the actual rates they charged. [The requirements of the 1933 act were 
additional to those of the 1916 act. 46 U.S.C. § 847 (1952)]. Changes in these rates 
were to be made only by filing and publicly posting a new schedule which was 
not to become effective until 30 days thereafter. Furthermore, § 3, 46 U.S.C. 
§ 845 (1952), authorized the Board to suspend, for a period not longer than 4 
months, the operation of any schedule stating a new individual or joint rate or 
classification, pending a hearing concerning its lawfulness. However, at the time 
the Secretary of Commerce declared the Gulf Intercoastal Conference dual rate 

tem to be illegal, the last sentence of § 3 of the 1933 act, 46 U.S.C. § 1426 
1952), provided that nothing therein contained “shall be construed to empower 
the board affirmatively to fix specific rates.” Before the Supreme Court decided 
Swayne & Hoyt this limitation was removed. Act of June 29, 1936, § 903 (d), 
49 Stat. 2016, 46 U.S.C. § 845 (1952). But, the Court made no mention of this 
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The Secretary found other grounds upon which to distinguish the situation 
before him from Rawleigh. Relying on Menacho and Eden, he emphasized that 
shippers in the Gulf intercoastal trade had a choice of only two carriers, whereas 
in Rawleigh the shippers signing exclusive patronage contracts had a choice 
of 11 different carriers, including a non-conference carrier.“ There is the addi- 
tional fact, which the Secretary did not mention, that the reasonableness of 
the spread was not in issue in Rawleigh, but the Secretary here found that 
the 10 cents per 100 pounds spread between contract and non-contract rates “ap- 
parently was arbitrarily chosen by” the conference members.” 

It is clear that the Secretary was primarily concerned to show why Rawleigh 
did not require validation of the dual rate system before him. Invalidation of 
the system in the Gulf intercoastal trade, therefore, cannot be used to show 
why dual rate systems in the foreign trades should also be invalidated. How- 





fact. In Intercoastal Investigation, 1935, the Secretary ordered a carrier engaged 
in intercoastal commerce to cease and desist from naming tariff rates and charges 
lower by fixed percentages than those of its competitors on the ground that this 
practice resulted in undue and unreasonable advantage to it and undue and 
unreasonable disadvantage to its competitors and was unjust and unreasonable, 
in violation of §§ 16 and 18 of the 1916 act. 1 U.S.S.B.B. at 462, 469. There is 
doubt, however, about the legality of the Secretary’s action. Although this 
question was not directly raised, the Court in Swayne & Hoyt assumed that the 
ae left the carriers “free to indulge in rate wars.” 300 U.S. 297, 
(1937). 

As pon by the Senate, the bill that became the 1933 act expressly gave the 
Boa wer to fix minimum rates, but the House struck this provision. Bett- 
man, The United States Intercoastal Shipping Conference, 12 Harv. Bus. Rev. 
116, 124 (1933). However, Bettman concludes that the act gave the Board 
authority to refuse to allow rate changes, “if the purport of these changes is to 
inaugurate a rate war.” Id. at 124. All doubt was removed in 1938 when the 
Maritime Commission was given the power to establish “a just and reasonable 
maximum or minimum, or maximum and minimum rate, fare, or charge, or a 
just and reasonable classification, tariff, regulation or practice.” Section 4 of 
1933 act, added by Act of June 23, 1938, 52 Stat. 964, 46 U.S.C. § 845a (1952). 
However, common carriers on the Great Lakes were exempted from this 
minimum-rate provision. The 1938 amendment, § 5 of 1933 act, 46 U.S.C. § 845b 
(1952), also extended the provisions of the 1933 act to every common carrier by 
water in interstate commerce, as defined in § 1 of the 1916 act, 46 U.S.C. § 801 
(1952). Section 1 defines such a carrier to mean “a common carrier engaged in 
the arp png by water of ee or property on the high seas or the 
Great Lakes on regular routes from port to port between one State, Territory, 
District, or possession of the United States and any other State, Territory, 
District, or ion of the United States, or between places in the same 
Territory, District, or possession.” Common and contract carriers engaged in 
transportation on the inland waterways continued to remain free from any 

lation. 

The Transportation Act of 1940, Title II, 54 Stat. 929-952, subjected to com- 
prehensive regulation all common and contract carriers by water in interstate 
commerce, whether engaged in intercoastal, coastwise, inland waterways, or 
Great Lakes operations. Regulatory jurisdiction was transferred to the ICC 
and the regulatory provisions became part III of the Interstate Commerce Act, 
49 U.S.C. §§ 901-923 (1952). Generally, it may be said that a carrier which does 
not come within the definition of a common or contract carrier by water in inter- 
state or foreign commerce, as set forth in 49 U.S.C. § 902 (1952), remains under 
the jurisdiction of the FMB, if it was under such jurisdiction prior to 1940. 

No extension of regulatory power over the rates of carriers engaged in the 
foreign trades has occurred since 1916. 

“1 USS.B.B. at 530. 

“Id. at 528. 
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ever, it is not material to the issue of illegality per se that a dual rate system 
is used in the intercoastal rather than the foreign trades. The Secretary’s 
failure even to mention section 14 Third is, therefore, significant. In fact, the 
Secretary thought it was so beyond question that dual rate systems in foreign 
commerce were not illegal per se under the 1916 act that he reiterated: “It 
should be understood that the department is not here sanctioning all contract 
rate systems in foreign commerce. Whether any such system is lawful is a 
question which must be determined by the facts in each case.”” 

These conclusions are buttressed by the opinion of the Supreme Court up- 
holding the Secretary in Swayne & Hoyt, Ltd. v. United States.* The Court 
put the issue under section 16 of the 1916 act as follows: 

The differential between appellants’ rates on commodities transported under 
contract and the rates on the same commodities for non-contract shippers 
was prima facie discriminatory since the two rates were charged for identi- 
cal services and facilities, and the narrow issue presented to the Secretary 
for decision was whether, in the conditions affecting the traffic involved, 
the discrimination was undue or unreasonable.“ 
Mr. Justice Stone, speaking for the Court, then stated that “whether 2 discrim- 
ination in rates or services of a carrier is undue or unreasonable has always 
been regarded as peculiarly a question committed to the judgment of the ad- 
ministrative body, based upon an appreciation of all the facts and circum- 
stances affecting the traffic.“ In exercising this judgment, “the Secretary was 
called upon to ascertain whether its effect was to exclude other carriers from 
the traffic, and if so, whether . . . it operated to secure stability of rates with 
consequent stability of service, and, so far as either was found to ensue, to 
weigh the disadvantages of the former against the advantages of the latter.” 

In this case, the Court recounted, in “view of the assurance of reasonable 
rate stability afforded by the Act of 1933, the Secretary concluded that . . . the 
real purpose of the contract rate” was to “create a monopoly.”"*" There was 
sufficient evidence, the Court held, to support the Secretary’s determination.” 
“As the Secretary has interpreted the evidence,” concluded Justice Stone, “the 
operation of the contract system, in the circumstances of this case, does not 
differ substantially from that of ‘deferred rebates’ outlawed in both foreign and 
coastwise shipping by section 14 of the Shipping Act ... .’ This is the only 
mention of section 14 in the text of the opinion. In a footnote, however, the 
Court added: 


The report of the [Alexander] Committee . . . recommended (p. 307) the 





“Id. at 530. 

* 300 U.S. 297 (1957). 

“Id. at 303. 

“Id. at 304. 

“ Ibid. 

“ Ibid. 

“Id. at 305. Justice Stone sets forth the evidence that the tonnage that would 
be left to non-conference carriers under the dual rate system would not be 
enough for profitable operation, that the Gulf trade was already adequately 
tonnaged by the conference members, that non-conference carriers might be 
able to get tonnage if they offered rates 10% less than the contract rates, but that 
such rates would be unprofitable and that competing lines were not free to enter 
the conference. Jd. at 306. 

“Id. at 306-07. 
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prohibition of deferred rebates, adopted in section 14 of the Shipping Act, 
because it operated to tie shippers to a group of lines for successive periods, 
and because the system ‘is unnecessary to secure excellence and regularity 
of service, a considerable number of conferences being operated today with- 
out this feature.’ . . . The Committee recognized that the exclusive contract 
system does not necessarily tie up the shipper as completely as ‘deferred 
rebates’, since it does not place him in ‘continual dependence’ on the 
carrier by forcing his exclusive patronage for one contract period under 
threats of forfeit of differentials accumulated during a previous contract 
period. Accordingly the Committee did not condemn the contract system 
completely, [citing Rawleigh]. The policy of the statute may properly be 
applied where, as in the circumstances of this case, the contract system 
must be taken as actually operating to effect a monopoly, [citing Eden]. 


It is necessary to present the opinion in Swayne & Hoyt at some length in 
order to evaluate the manner in which the Court in Isbrandtsen dealt with it. 
Examination of the whole opinion in Swayne & Hoyt would seem to lead to 
the conclusion that the Court therein did not think that dual rate systems 
could be held illegal per se even in the intercoastal trades, let alone the foreign 
trades. But in Isbrandtsen the Court concludes that because Swayne & Hoyt 
“upheld the administrative determination that a dual-rate system gave an ‘un- 
due or unreasonable preference or advantage’ under § 16 of the Shipping Act 

. it did not need to reach the more contentious problem of whether that 
particular contract was illegal under § 14 Third.”™ It is difficult to see why it 
should be assumed that whether the particular dual rate system was illegal 
under section 14 Third would have been assumed by the Court that decided 
Swayne & Hoyt to be “more contentious” than whether there was evidence to 
support the Secretatry’s finding that it was illegal under section 16. No purpose 
would have been served by instructing the regulatory agency with respect to 
the factors that should enter into a judgment of the legality vel non of a dual 
rate system under section 16, unless the Court was of the opinion that section 
14 Third did not require the agency to disapprove every dual rate system. In 
fact, Justice Stone’s opinion reflects the Court’s assumption, shared by the 
agency, that section 14 Third erects no barrier to upholding a dual rate system 
when “conditions prevailing in the traffic’ require it in order to bring about 
stability of rates and regularity of service in the trade.™ 





© Id. at 307 n.3. 

™ FMB v. Isbrandtsen Co., 356 U.S. 481, 499 n.16 (1958). 

® Sy. ayne & Hoyt, Ltd. v. United States, 300 U.S. 297, 306 (1937). 

In the —— to his opinion in Isbrandtsen Co. v. United States, 96 
F.Supp. 883, 899 (S.D.N.Y. 1951), Judge Frank states the argument that Justice 
Stone’s controversial footnote in Swayne & Hoyt is somewhat inconsistent with 
the statement in the text to which the footnote is appended. But in presenting 
this argument, it is interesting to note, Judge Frank omitted he phrase “in the 
circumstances of this case” from Justice Stone’s statement in the text that “the 
operation of the contract system, in the circumstances of this case, does not differ 
substantially from that of ‘deferred rebates’ outlawed in both foreign and coast- 
wise shipping by section 14.” 300 U.S. at 307 (italics added). But to omit this 
phrase is to ignore the whole thrust of the opinion. 

In his opinion in the court below, Judge Washington minimized the signifi- 
cance of Justice Stone’s footnote by maintaining that “the contracts considered 
in Swayne & Hoyt closely follow the outlines of the cortracts reviewed by the 
Alexander Committee in 1913, which are materially different from the contracts 
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C. Period of the United States Maritime Commission, 19361950 


To show that no consistent administrative position was taken with regard 
to the validity of dual rate systems under section 14 Third of the 1916 act, 
Justice Brennan also cites Contract Routing Restrictions“ in opposition to 
Rawleigh. The Commission in this case threatened to exercise its section 15 
powers to disapprove various conference agreements unless certain provisions 
contained in the exclusive patronage contracts were modified to remove the 
unjust discrimination which the Commission found they effected. The provi- 
sions in question required contracting shippers to tender their shipments, irre- 
spective of their point of origin, to the conference carriers at certain named 
ports on the Atlantic Coast. Contracting shippers were thereby prohibited 
from patronizing non-conference carriers operating a direct service from ports 
on the Great Lakes to Europe by way of the St. Lawrence River. None of the 
conference carriers operated such a direct service. A contracting shipper vio- 
lating these routing restrictions could be required to pay the higher non-contract 
rates on past and future shipments on the lines of the conference carriers. No 
penalty, however, was to be assessed against shippers using the Gulf route to 
Europe or shippers using their own or chartered vessels for boatload quantities 
of commodities. 

In holding these provisions to be illegal, the Commission, though it cited 
Menacho and Eden, made it clear, beyond any doubt, that it was not holding 
the dual rate system to be illegal per se. “The issue here,” it said, “is whether 





in this case . . . . The contracts in Swayne & Hoyt contained a firm price agree- 
ment that could not be varied during the term of the contract. See Swayne & 
Hoyt, Ltd. v. United States, D.C. 1936, 18 F.Supp. 25, 26.” 239 F.2d 933, 939 n.2 
(D.C. Cir. 1956). 

It is perplexing to know where this purported distinction between the con- 
tracts in question, even if valid, should lead. It may be argued that if the con- 
tracts in Swayne & Hoyt closely followed the contracts reviewed by the Alexander 
Committee, the dual rate system in Swayne & Hoyt should have been upheld. 
But if this fact was not sufficient to establish the legality of the dual rate system 
in Swayne & Hoyt, it should not be a sufficient demonstration of illegality of 
the JAGFC system to show that the JAGFC contract was materially different 
from those reviewed by the Alexander Committee and those in question in 
Swayne & Hoyt. The lesson of Swayne & Hoyt is that in each case the advan- 

and disadvantages of the dual rate system must be weighed in the light 
of the conditions prevailing in the particular trade and the objectives of the 
shipping legislation. 

As a matter of fact, the exclusive patronage contracts in Swayne & Hoyt did 
not differ materially from that involved in Isbrandtsen. The only di ce 
pointed to by Judge Washington is that the Swayne & Hoyt contracts contained 
a firm price agreement that could not be varied during the term of the contract. 
But the term of the contract, generally, was —_ 6 months. 1 U.SS.B.B. at 527. 
Moreover, the Swayne & Hoyt contract imposed consequences upon a violatin 
shipper which were much more severe than those imposed under the JAGF 
contract. It provided that if the shipper violated the contract, the “agreement 
shall immediately become null and void as to all future shipments, and there- 
—_ the shipper shall be liable to the paneperns carriers for payment of 

ditional freight on all commodities theretofore shi with such carriers 


since the execution of this agreement, in the amount of the differences between 
the tariff contract rate or rates and the tariff non-contract rate or rates of the 
transporting carriers in force on such commodities at the time of such shipment.” 
1 USS.B.B. at 526. 


* US.M.C. 220 (1939). 
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such discrimination is undue or unreasonable.”™ “In determining this ques- 
tion,” it added, citing Swayne & Hoyt, “we are called upon to weigh the dis- 
advantages of the monopoly [it was shown that conference members carried 
more than 80 per cent of the traffic from the Great Lakes area] against the 
advantages flowing therefrom such as stability of rates and consequent stability 
of service.” The disadvantages, it found, outweighed the advantages. “We do 
not look with favor,” the Commission said, “upon the attempt of carriers by 
artificial means to control the flow of traffic not naturally tributary to their 
lines . . . [particularly when there] is nothing of record which would lead us 
to believe that the routing restriction in the contracts is vital to the main- 
tenance of stability of service and rates.” 

The Commission did not return to the problem of the dual rate system until 
after World War II. Beginning with Pacific Coast European Agreement,” the 
Justice and Agriculture Departments intervened in every case involving the 
validity of the dual rate system in order to argue that it was illegal per se. In 
every case, the regulatory agency rejected this basic contention, though it con- 
tinued to use its section 15 powers to compel modifications in the systems which 
it thought were required in order to achieve statutory objectives.” In Pacific 
Coast European Agreement, for example, the Commission approved the dual 
rate system as necessary “to secure the continuance of the conference; the fre- 
quency, dependability and stability of service; and the uniformity and stability 
of freight rates." But, as we saw, it required the conference to modify the 
liquidated damages provision in the exclusive patronage contract.” 


D. Period of the Federal Maritime Board 


In 1950, the Board approved the dual rate system used by the North Atlantic 
Continental Freight Conference over the objections of the Isbrandtsen Co. 
and the Justice and Agriculture Departments that the system was illegal per 





* Id. at 225. 

* Ibid. 

Id. at 226. The Commission found that “the contracts in question are un- 
justly discriminatory and unfair as between Great Lakes ports and shippers of 
traffic through such ports, on the one hand, and Atlantic and Gulf Ports and 
shippers of traffic through these ports, on the other hand; and as between ship- 
pers having insufficient cargo to ship in boatload quantities from Great Lakes 
pews and shippers in position to . in such quantities.” Id. at 227. These 

ndings make out a violation of § 17 of the 1916 act. The Commission also 
found that the contracts “interfere with the flow of commerce through ports on 
the Great Lakes and are detrimental to the commerce of the United States.” 
Ibid. Compare Isbrandtsen Co. v. North Atlantic Continental Freight Conf, 
3 F.M.B. 255, 246-47 (1950), in which the Board upheld as reasonable the pro- 
vision in an exclusive patronage contract requiring shippers to tender all their 
cargoes originating out of North Atlantic ports to the conference carriers at 
seven American and several Canadian named Atlantic ports. 

3 U.S.M.C. 11 (1948). 

% “Every decision, whether by a court or by us or our predecessors, since the 
passage of the Shipping Act, involving the legality of the contract rate system, 

as rested upon the facts presented in the specific case. Wherever the system has 
been condemned the decision has turned on some circumstance which resulted 
in a discrimination, or in detriment to the commerce of the United States, or 
in some violation of the Shipping Act, 1916. 

“We can find no authority that the contract rate system is unlawful per se.” 
Id. at 16. 


Id. at 17. 
" Jd. at 18-19. See also note 188 and accompanying text in Part I of this article. 
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se." In reaching this conclusion, the Board re-examined the questions of 
statutory interpretation and legislative history and all the prior administrative 
and judicial decisions involving the dual rate system. The Board concluded 
that the view that section 14 Third of the 1916 act outlawed all dual rate 
systems per se “would be contrary to the interpretation which our predecessors 
have uniformly given since the adoption of the Act in 1916." “The practice 
of our predecessors,” the Board reiterated, “has been to examine the details 
of each dual rate system which has been presented, and determine whether 
there was violation of any express prohibition of the Act, or whether any 
features were unreasonable or unjustly discriminatory.”"“ Accordingly, continued 
the Board, “our predecessors since 1931 approved no fewer than 32 conference 
agreements which provide either specifically or inferentially for the dual rate 
system—and of these agreements, 24 are now in effect and the respective con- 
ferences are making active use of the dual rate system.”* The district court, 
as we saw, reversed the Board without passing on the question of the legality 
per se of the dual rate system.“ The court decided that the 20-30 per cent 
spread between the contract and non-contract rates was admitted by the Board 
to be arbitrary and unreasonable and therefore the system was unlawfully 
discriminatory between shippers, in violation of section 17 of the 1916 act.” 
Following the district court’s decision, the conference advised the Board of its 
intention to institute a dual rate system under which the spread would be 10 
per cent. After investigation, during which the Board stayed the operation of 
the system,® the Board upheld the legality of the proposed spread® and, in a 
separate proceeding, approved the dual rate system under section 15, after 
rejecting all arguments that it was illegal.” 











®Isbrandtsen Co. v. North Atlantic Continental Freight Conf., 3 F.M.B. 235 
(1950). 

“Id. at 240-41. 

* Ibid. 

“Id. at 241. 

“Isbrandtsen Co. v. United States, 96 F.Supp. 883 (S.D.N.Y. 1951), aff'd by 
an equally divided Court sum nom. Rederi v. Isbrandtsen Co., 342 U.S. 950 
(1952). 

“Id. at 887-89. Nothing in the Board’s opinion makes such an admission. 
But the court concluded that such an admission was implicit in the Board’s 
opinion because the evidence, the finding of the examiner, and the brief and 
oral argument of counsel for the Board in the case, in the court’s view, contra- 
dicted the Board’s express finding that the system was not unjustly discrimina- 
tory or unfair as between shippers. bid. 

®Contract Rates—North Atlantic Continental Freight Conf., 4 F.M.B. 98 
(1952). 

® Contract Rates—North Atlantic Continental Freight Conf., 4 F.M.B. 355 
(1954). 

= Secretary, of of Teg grees v. North Atlantic Continental Freight Conf., 5 
F.M.B. 20 ¢ 











Is Criminal or Civil Procedure Proper 
For Enforcement of Traffic 
Laws? — Part I* 


Joun E. Conway+ 
INTRODUCTION 
Background 


In 1947 the Wisconsin Supreme Court held in State ex rel. Keefe 
v. Schmiege* that counties and municipalities could not ordain di- 
rect imprisonment? as a sanction for violation of ordinances. The 
court reasoned that direct imprisonment under the Wisconsin con- 
stitution can be adjudged only after conviction of a crime and only 
the state as sovereign can create a crime. The Keefe decision inten- 
sified the uncertainty about the procedure to be followed by coun- 
ties and cities in enforcing their ordinances. It also intensified the 
long-standing feeling that many traffic violators are improperly 
declared criminals and that the possibility of double prosecution 
by the state and a municipality is unfair. Although the statutes 
contain some procedural material,? no complete enforcement sys- 
tem is prescribed. Attempts to add additional procedure and to 
clarify the nature of the traffic violation action by specifying the 
municipality's burden of proof both failed in the 1957 legislature. 
Thereafter, the state Judicial Council undertook to prepare a com- 
plete procedure for actions in the field of traffic regulation.* This 





* Part II of this article will appear in the January issue of the 1960 Wis- 
consin Law Review. 

+A.B. 1931, LL.B. 1935, Univ. of Wis.; Member, Wis. Judicial Council; Prof. 
of Law, 1953—, Univ. of Wis. Basic research for this study was made possible 
by a grant from the Ford Foundation. John B. Haydon, a senior law student, 
assisted with the research. 

4251 Wis. 79, 28 N.W.2d 345 (1947). 

?“Direct” imprisonment is awarded in the judgment of conviction as punish- 
ment; it is contrasted with imprisonment to hold for trial, or for failure to pay 
a tort judgment or a money penalty. 

* See, 4 example, Wis. STAT. §§ 288.10, 954.03, 960.34, 301.10 (4), 62.24 (2) (b), 
66.12 (1957). 

A of the American Automobile Ass’n, Ass’n of County Traffic 
Police, Chiefs of Police Ass'n, Justices of the Peace Ass’n, League of Wis. Munici- 
palities, Sheriffs and Deputy Sheriffs Ass'n, State Bar, Attorney General’s Office, 
and state Motor Vehicle Dep’t also attended many of the sessions. 
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article studies some of the basic problems which underlie the prepa- 
ration of a revised procedure, regardless of the form taken by any 
specific proposal. 

The Keefe decision was part of the continuing process of balanc- 
ing the relations between the state and its subdivisions and munici- 
palities as each simultaneously tries to enforce its laws and protect 
alleged violators. In no area of control are contacts between the 
state as prosecutor and the citizen violator more frequent and criti- 
cal than in the area of traffic regulation. We must be careful that 
the solutions and the legal theories on which these contacts are 
based are not too refined for popular understanding and acceptance. 
As the Minnesota Supreme Court said many years ago: 


A municipal ordinance is as much a law for the protection of 
the public as a criminal statute of the state, the only difference 
being that the one is designed for the protection of the munici- 
pality and the other for the protection of the whole state... . 
How can it make any difference, either in the intrinsic nature 
of the thing or in the consequences to the accused, whether the 
state does this saeracere | itself, or delegates the power to pass 
the law to the municipal authorities?® 


In Wisconsin, as in the United States generally, the municipality 
has less power to exercise social control than does the state. In the 
field of traffic regulation Wisconsin has developed two policies: 
first, the state wants the local governments to carry the major burden 
of traffic law enforcement, and, second, while the state’s Motor 
Vehicle Code prescribes an overall pattern for traffic enforcement, 
the Code explicitly allows municipalities to make some local varia- 
tions. The integration of these two policies into constitutional and 
common law patterns of substantive and procedural law creates 
some serious conflicts. For an adequate understanding of the back- 
ground of these conflicts, it is necessary to briefly review the struc- 
ture and jurisdiction of the Wisconsin court system. 

The state constitution provides, in addition to probate courts, 
for three kinds of trial courts below the supreme court: circuit 
courts, municipal and inferior courts, and justice of the peace 
courts. Justice courts use different procedure in both civil and 
criminal actions than that used by circuit courts. Justice courts are 
jurisdictionally limited to amounts of $200 in civil actions and fines 
of $200 or six months’ imprisonment in the county jail in criminal 
cases. Inferior and municipal courts may use either circuit court 
procedure or justice court procedure, depending on their jurisdic- 





* State ex rel. Erickson v. West, 42 Minn. 147, 152, 43 N.W. 845, 847 (1889). 
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tion. If their jurisdiction overlaps that of the circuit and justice 
courts, they may use both kinds of procedure; sometimes the legis- 
lature, in the special act setting up the inferior municipal court, 
may create a special procedure. 

Supreme and circuit court judges are paid by the state; other 
judges (except justices of the peace who are on a fee basis) and 
court expenditures are paid by localities. Enforcement of tratfic 
laws is primarily local, though the state has a 250-man highway 
patrol. The state constitution provides that clear proceeds from 
state fines must go into the state school fund.* Consequently local 
enforcement is usually under the provisions of local ordinances to 
insure that revenues go into the municipal treasury. 


Outline of Problems and Conclusions 


The main problems and the author’s theses are stated here so 
that the reader can more readily follow the discussion and test the 
theses as he reads. 


The Problems 

Can criteria be found to determine when a state should, or should 
not, declare conduct criminal? If not, what civil penalties are so 
serious that the offender ought to be given the procedural safe- 
guards of the criminal law? What safeguards are necessary? If a 
municipality in Wisconsin can neither create a crime nor use direct 
imprisonment as a sanction, how is its use of civil sanctions properly 
related to the state’s use of criminal and civil sanctions in a situation 
where one act constitutes a violation of both local and state law? 


The Theses 


1. No absolute standard for distinguishing between criminal and 
civil offenses can be derived from a study of either legal history or 
the nature of crime. 

2. If the government acts as prosecutor and seeks a judgment 
different from that which an individual can get, then the govern- 
ment ought to give the defendant some of the safeguards of criminal 
procedure even though a civil action is used. 

8. If both a state and a municipality can prosecute a violator for 
the same act, then both should not be allowed to prosecute unless 
one of them, as in Wisconsin, is unable to impose certain sanctions, 
such as imprisonment. In the latter case, the government which 
can award the more severe penalty ought to be allowed to bring a 





* Wis. Const. art. X, § 2. 
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second action for that penalty only, but should not be allowed to 
duplicate the sanction awarded by the first prosecutor. 

It is necessary to point out that even if these theses are accepted 
as valid there are many possible solutions to the problems posed; 
the solution chosen is properly a matter of legislative discretion. 
Although the number of solutions is reduced if constitutional 
amendment is thought impossible, several practical solutions may 
be attained without constitutional amendment. 

To simplify the discussion, we shall first consider the state acting 
alone to regulate traffic and motor vehicles, and then consider 
municipal regulation in the same field and the proper relationship 
between the state and its municipalities. Considering the functions 
of the state, we must examine the distinctive characteristics of 
criminal procedure as opposed to civil procedure, inquire into the 
distinctive nature of criminality, and look at a durable hybrid, the 
civil action for a penalty. 


ENFORCEMENT OF STATE TRAFFIC LAws 
Present Penalties for State Traffic Law Violations 


In Wisconsin, the state has created a complete set of traffic regu- 
lations’ independent of local regulations.* The state statutes penal- 
ize by fine or imprisonment, or both, acts ranging in seriousness 
from violation of parking regulations® to operating a vehicle while 
under the influence of an intoxicant.1° The latter, if a repeated 
offense, is a felony since a convicted offender may be sent to the 
state prison." 

All acts which violate state traffic statutes are crimes, for all 
violations are penalized by imprisonment or fine, and the statutes 
define crime in terms of these penalties.1* No monetary forfeitures 
or penalties are provided; but if, as in the regulation of parking, 
imprisonment is not provided for as a penalty, the fine may be 
treated as a forfeiture and recovered in a civil action.’ 


Rights Under Criminal Procedure 


Later in the discussion, we will consider whether or not all these 





* Wis. Stat. chs. 340-48 (1957). 

* Local authorities may enact and enforce regulations in strict conformity with 
chapters 340 to 348, but the penalty for violation shall be limited to a forfeiture. 
Wis. Stat. § 349.06 (1957). 

* Wis. STAT. §§ 346.53, .56 (1957). 

* Wis. STAT. §§ 346.63, .65 (2) (1957). 

4 Wis. Stat. § 939.60 (1957). 

® Wis. Stat. $§ 939.12, .20 (1957). 

* Wis. Stat. § 288.01 (1957). 
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regulations should be made crimes or would be better treated as 
civil violations. For the present, however, we shall accept the fact 
that if an act is declared by the legislature to be a crime, certain 
consequences, such as imprisonment in jail or prison, eligibility for 
probation™ or pardon,** and treatment as a repeater,}* may follow 
upon a judgment of conviction. These consequences do not follow 
if the act is not considered criminal. 

If this were the only distinction between crimes and civil viola- 
tions, we could go immediately to the second question—what acts 
deserve to be called criminal? But from the standpoint of the 
citizen there is another difference which is fundamental to the 
Anglo-American legal system, namely, that if an act is called a 
crime, the citizen is entitled to different, and from his standpoint, 
more adequate procedural protection. Although anticipating later 
arguments in this article, we may here state the present constitu- 
tional situation: if the legislature calls an act a crime, or affixes 
to any violation the penalty of direct imprisonment, the violator 
is entitled to all the procedural protections of the criminal law; if 
the penalty is not imprisonment, and the act is not called a crime, 
civil procedure may be used for prosecution. There is, however, 
no bar to the introduction of criminal procedure into civil actions. 
It is this last proposition which causes much of the confusion in 
court decisions, since it is a natural use of phraseology to call a 
civil action which has many of the attributes of a criminal action 
a quasi-criminal action. 

There are two kinds of criminal procedure specified in the Wis- 
consin constitution: prosecutions by indictment or information, 
and other criminal prosecutions.’’ In legislation contemporary with 
the adoption of the constitution, these two kinds of procedure were 
related to the distinction between justice court and circuit court: 
“No person shall be held to answer for criminal offense, unless on 
the presentment or indictment of a grand jury, except . . . in cases 
cognizable by justices of the peace ....”'% Present Wisconsin 
statutes have separate chapters for circuit court criminal procedure 
and for justice court criminal procedure. This distinction must be 
kept in mind, for the discussion of the particular constitutional 
guarantees in the paragraphs which follow will consider their 
applicability to circuit court and to justice court procedures. 





See notes 133-35 ary 

* Wis. Const. art. V, § 6 

* Wis. Stat. § “959. 12 1957). 

** Wis. Const. art. I, § 7. 

* Wis. Rev. Star. ch. 132, § 1, (1849). 
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Right to Speedy Public Trial*® 


This provision is designed to prevent the detention in jail of a 
person accused of crime and to prevent the accusation of crime from 
lingering over him. There is no counterpart in civil procedure. 
The right to speedy trial is limited to prosecutions by information 
or indictment, and does not apply to most traffic offenses which, 
being within the justice court criminal jurisdiction of six months’ 
imprisonment or $200 fine,?° may be commenced by complaint.” 
The value of this right to the accused is hard to assess unless he is 
unable to raise bail, at which time it becomes very important. 


Right to Be Heard 


The right to be heard has two meanings. First, it means that an 
accused has the right to be represented by counsel of his own choos- 
ing. Although this is tremendously important, it is guaranteed by 
the constitution in civil actions as well.?* In its second meaning an 
indigent defendant has the right to be represented by state-paid 
counsel and to be informed of such right. This right is restricted 
to criminal proceedings. The constitution would seem to extend 
the right to all criminal proceedings, but the Wisconsin Supreme 
Court has implied that the guarantee extends only to crimes prose- 
cuted in courts of record.** With the aid of a statute it has been 
held that the right applies to appeals,?° and that the court in felony 
cases must advise the prisoner of his right to counsel.?* In state 
felony cases the right to be advised of right to counsel, and to be 
represented by counsel even in preliminary proceedings after arrest, 
is also protected by the fourteenth amendment of the federal con- 
stitution.?7 


Right to Know the Nature and Cause of the Accusation”® 


This provision, which is satisfied in criminal matters by reference 
to and the naming of the statute violated, gives no more protection 





* Wis. Const. art. I, § 7. 
* Wis. STAT. —— 4, (a) = 
* Wis. Stat. §§ 960.09, .36 (1957). 
* Wis. Cons. art. I, § 7. 
* Wis. Const. art. VII, § 20. 
08 issih v. Dane County, 9 Wis. 274 (1859); Dane County v. Smith, 13 Wis. 
1) 
a Stat. § 957.26 (3) (1957); State v. Tyler, 238 Wis. 589, 300 N.W. 754 
* Wis. oe A 957.26 (2) (1957). 
™ Moore v. Michigan, 355 U.S. 155 (1957). For some limits on the right, see 


United States v. Murph Loaterowen d Cir. 195 
* Wis. Const. ant. Lt @ “4 
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than a motion in civil procedure to have the complaint made more 
definite and certain. 


Right to Have Compulsory Process to Compel 
Attendance of Witnesses in His Behalf?® 


This is an important right, since it is available to an indigent 
defendant. In civil procedure, compulsory process is available to 
the defendant, but only if he can pay the fees. 


Right to Confront the Witnesses*° 


The right to use depositions in criminal proceedings is more cir- 
cumscribed than in civil procedure. The right to confrontation 
means that the accused cannot be tried in absentia.** 


Right to Bail Before Conviction, Except for Capital Offenses? 


This guarantee is important for, since there is no capital punish- 
ment in Wisconsin, it applies to all criminal cases. There is no 
counterpart in civil procedure. It must be noted in passing that 
violators of traffic laws can be arrested, even though the act is con- 
sidered a civil violation.** The criminal procedure for bail has been 
considered applicable to arrests for civil violations, although the 
constitution does not require such application and the statutes do 
not specifically so provide. 


Right to Jury Trial and Unanimous Verdict** 


Jury trial in criminal cases at common law meant a jury of 
twelve.** The constitutional guarantee of jury trial in civil cases* 
does not apply to criminal cases, so the five-sixths verdict provision 
does not apply to criminal cases.*7 The unanimous jury, it should 
be pointed out, is not an unmitigated benefit for the defendant; 
it is not hard to imagine a case where only one juror held out for 
conviction, and where a new trial would be made unnecessary by 
the five-sixths provision. 

The right to jury trial comes in question most frequently in con- 
nection with so-called “petty” offenses. In many American states 





* Ibid. 

» Ibid. 

™ French v. State, 85 bor 400, 55 N.W. 566 (1893). 
* Wis. Const. art. I, 

*See Wis. STAT. § 9: 3.) (1957). 

™* Wis. Const. art. I, 

* State v. Smith, 184 Wis, 664, 220 N.W. 638 (1924). 
* Wis. Const. art. I, § 5. 

* State v. Smith, 184 Wis. 664, 220 N.W. 638 (1924). 
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these can be created either by local legislative bodies or by the state. 
Summary conviction (without a jury) in petty offense cases undoubt- 
edly developed as part of the English justice of the peace’s adminis- 
trative duties. Blackstone cites the practice**. 

Where petty offenses are considered criminal, it is generally held 
that a jury trial for such offenses is not within either the federal*° 
or the state constitutional guarantees.“ The distinction between a 
petty offense and a crime creates some difficulty, since petty offenses 
are not limited to those known to the common law, like drunken- 
ness or keeping a disorderly house, but now include motor vehicle 
offenses. The United States Supreme Court in District of Columbia 
v. Colts*! suggested that a crime malum in se could not be a petty 
offense. In District of Columbia v. Clawans*? the same court held 
that the imposition of a severe penalty would take a statute out of 
the petty offense category, but that ninety days imprisonment was 
not considered too severe. 

The situation in Wisconsin is not perfectly clear due again to 
the effect of the Keefe case. Article I, section 7 of the Wisconsin 
constitution can be read, without gloss, to relate the right of jury 
trial in criminal cases to circuit court cases only: “. . . in prose- 
cutions by indictment or information, to a speedy public trial by 
an impartial jury . . . .”” As previously pointed out,** the legisla- 
ture in 1849 held to the theory that there was no right to jury trial 
in a criminal case in justice court. 

In State v. Slowe,** in 1939, the attorney general attempted to use 
this argument, but the supreme court brushed it aside on the basis 
that the offense under consideration (killing deer out of season— 
an offense within the jurisdiction of justice court) was a misde- 
meanor, that a misdemeanor was a crime, and that in all criminal 
prosecutions the right to jury trial was preserved. No consideration 
was given to the historical category of petty offense. Since the Keefe 
case, however, the court has, oddly enough, created a petty civil 
offense in which no jury trial is initially necessary. In Oshkosh v. 
Lloyd*® the court decided that legislation denying a municipal 





4 BLACKSTONE, COMMENTARIES ch. 20. 

* District of Columbia v. Colts, 282 U.S. 63 (1930); District of Columbia v. 
Clawans, 300 U.S. 617 (1937); Frankfurter & Corcoran, Petty Federal Offenses 
and the Constitutional Guaranty of Trial by Jury, 39 Harv. L. Rev. 917 (1930). 

“ Annot., 75 L.Ed. 177 (1930). 

“282 US. 63 (1930). 

“300 U.S. 617 (1937). 

“Wis. Rev. Stat. ch. 132, § 1 (1849). 

“230 Wis. 406, 284 N.W. 4 (1939). 

“255 Wis. 601, 39 N.W.2d 772 (1949). 
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ordinance violator a jury trial in justice court was constitutional 
on the theory that the violation was a petty offense. Oshkosh, 
coming after Keefe, should have related the right to the guarantee 
of jury trial in civil cases,“ and should have relied on the theory 
that the civil guarantee has always been interpreted as not applying 
to justice court trials so long as a constitutional jury trial is avail- 
able on appeal to circuit court. This question will be discussed in 
more detail when municipal actions are considered. Now it should 
only be noted that Slowe does not accord with historical practice 
and that Oshkosh does not reinforce it. 

The right to jury trial in criminal cases prevents the court on 
motion of the prosecution from taking the case from the jury either 
before judgment, or in granting judgment notwithstanding the 
verdict.** 


Right to Due Process 


The right to preliminary examination is not specifically guaran- 
teed by the state constitution or by the due process clause of article 
I, section 8.** It was unknown at common law.*® Due process of 
law requires that the terms of a penal statute be sufficiently clear 
to notify a possible violator that his conduct comes within the 
statute.*° 

The denial of the opportunity to show a mistake of fact which 
would negative a general criminal intent, which arises when the 
legislature creates a crime of absolute liability, is not a violation of 
federal due process of law.*? 


Freedom From Excessive Bail*? 
This is an important right which has no civil counterpart. 
Freedom From Self-incrimination® 


This right is particularly valuable; it prevents discovery of the 
defendant’s case before trial and prevents his adverse examination 
at the trial.5* Conversely, if an act is punished by a civil penalty 





“ Wis. Const. art. I, § 5. 
“ See Oshkosh v. Lloy d, 255 Wis. 601, 39 N.W. 2d 772 (1949). 
* Thies v. State, 178 Wis. 98, 189 N.W. 539 (1922). 
“State v. Solomon, 158 Wis. 146, 147, N.W. 640 (1914 ie 
Frank v. Kluchesky, 237 Wis. 510, 297 N.W. 3 1); as to traffic offenses, 
see People v. Firth, 3 N. .Y.2d 472, 168 N.Y.S.2d 949 (1987). 
™ Shelvin-Carpenter Co. v. Minnesota, 218 U.S. 57 (1910); United States v. 
Balint, 258 U.S. 250 rw Morissette v. United States, 342 U.S. 246 (1952). 
* Wis. Const. art. I, 
* Wis. Const. art. I, 
™ State ex rei. paediches v. Markham, 162 Wis. 55, 155 N.W. 917 (1916). 
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only, the door is open to discovery of the defendant’s case.** It 
should be mentioned that the state, too, is protected against dis- 
covery if an act is made criminal.** 


Freedom From Excessive Fines and 
Cruel and Unusual Punishment®* 


This provision does not provide much protection from terms of 
imprisonment or amount of fines. It does protect from cruel execu- 
tions and corporal punishment. Imprisonment of thirty years for 
statutory rape was held constitutional in Smits v. State;°* legislative 
discretion as to fines was discussed recently in State v. Seraphine.*® 
In Stierle v. Rohmeyer® a statutory penalty accruing to an indi- 
vidua! was held unconstitutionally excessive. 


Freedom From Double Jeopardy™ 


To the extent that this provision is understood to be the equiva- 
lent of the civil res judicata principle, it is no more effective in 
criminal than in civil cases. It does, however, prevent successive 
prosecutions, or a second prosecution after the first terminated in 
an early stage. The jeopardy provision also prevents appeals by the 
state in criminal cases** after jeopardy has attached, except as to 
certain claimed errors of law.** In the field of traffic regulations, 
the principle is of most importance where local regulations are 
considered civil and state regulation criminal. Then, there is neither 
the protection of res judicata nor double jeopardy, and the citizen 
is subject to double prosecution and punishment. This matter will 
be discussed in more detail when we consider municipal regulation. 


Venue 


The public trial must be in the county or district where the crime 
was committed.** In present practice this provision, applicable only 
to prosecutions beyond justice court jurisdiction, is of little value 
to the accused except in those few cases where the state will have 
a difficult task in proving the county in which the crime was com- 





™ See Milwaukee v. Burns, 225 Wis. 296, 274 N.W. 273 (1937). 

State v. Herman, 219 Wis. 267, 262 N.W. 718 (1935). 

™ Wis. Const. art. I, | 6. 

* 145 Wis. 601, 130 N.W. 525 (1911). 

"266 Wis. 118, 62 N.W.2d 403 — 

“218 Wis. 149, 260 N.W. 647 (1935). 

“ Wis. Const. art. I, § 8. 

" State ex rel. Steffes v. Risjord, 228 Wis. 535, 280 N.W. 680 (1938). 

“Wis. Stat. § 958.12 (1957); State v. Biller, 262 Wis. 472, 55 N.W.2d 414 
(1952); State v. Stang Tank Line, 264 Wis. 570, 59 N.W.2d 800 (1953). 

“Wis. Const. art. I, § 7. 
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mitted. This type of technical advantage should not be considered 
in determining whether a right should be retained. 


Burden of Persuasion 


Burden of proof has two ordinary meanings. When the term is 
taken to mean burden of proceeding, the state has the initial burden 
regardless of whether the action is civil or criminal. There is a 
difference, however, if the term is taken to mean burden of per- 
suading the trier of fact. In the latter instance, there are two situa- 
tions: the case may be tried to a jury, or to the court. The state’s 
burden of persuading the trier of fact in a criminal case is theoreti- 
cally higher than in a civil case. This difference is used as a basis 
for holding that a conviction of a civil offense is not res judicata 
in a similar criminal offense.** In a criminal case, the trier of fact 
must be persuaded that guilt is established “beyond a reasonable 
doubt”; in the civil case he must find guilt “by a preponderance of 
the evidence.” The slight research done on the effect of the instruc- 
tions to a jury on these matters indicates that the jury interprets 
both requirements, and both instructions, in the same way-~-did he 
do it? Judges sitting without a jury profess to be able to distinguish 
between the two burdens; even here, however, it seems that the 
judge is really talking about the comparative credibility of the 
witnesses or evidence, rather than the application of the particular 
burden to the evidence. 

Consider a statistically common example in the traffic field: the 
arresting officer says the defendant was speeding; the defendant 
maintains that he was traveling under the speed limit. If the judge 
believes one, and not the other, his job is the same under either 
standard. Or, assume the charge is driving under the influence of 
liquor: if the judge believes that the alcohol test is properly report- 
ed, and believes the testimony of the officer appearing for the state, 
as against the testimony of the defendant, the case will come out the 
same under either standard. Suppose a variation on the last situa- 
tion: the judge disbelieves the officer, and believes the defendant, 
but thinks that the test was properly reported, and its results show, 
according to the statute, that the defendant was under the influence 
of liquor.** Since the statute provides that the prima facie effect 
of the test is to be given effect only if there is corroborating evidence, 
and since there is no corroborating evidence in the case, because 
the judge does not believe the officer, can he find that the state has 





® Helvering v. Mitchell, 303 U.S. 391 (1938). 
* Wis. Stat. § 325.235 (1957). 
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not proved its case beyond a reasonable doubt, but has proved it 
by a preponderance? Again, the author would say no, for in this 
situation there would seem to be no preponderance in favor of the 
state. As stated previously, it is a question of credibility; the judge, 
as trier of the facts, has power to determine credibility, and if he 
determines it as in the example, the result is the same regardless 
of the description of the plaintiff's burden. 

Wisconsin agrees that definition of the term “reasonable doubt” 
is difficult.** More important, the Wisconsin definition of prepon- 
derance of the evidence is very similar to the layman’s concept of 
persuasion beyond a reasonable doubt. The following instruction 
was approved in Speakes L. & C. Co. v. Duluth St. Ry.:® 


[Y]ou must be satisfied by a preponderance of [credible] evi- 
dence that such fact does exist .... If . . . notwithstanding 
such preponderance, you are not satisfied of the existence of 
the fact in controversy, your finding should be against the party 
on whom the burden is cast.*® 


The court, speaking through Justice Jones, known for his work on 
evidence, approved again the rule of Anderson v. Chicago Brass 
Co.:7° 


It is well settled by a long series of decisions in this court that 
the party upon whom rests the burden of proof does not lift 
that burden by merely producing a preponderance of the evi- 
dence. He may produce a preponderance, that is, he may pro- 
duce evidence of slightly greater convincing power to the mind 
than that produced by his opponent, but still his evidence may 
be weak and leave the mind in doubt. In order to entitle him- 
self to a finding in his favor his evidence must not only be of 
greater convincing power, but it must be such as to satisfy or 
convince the minds of the jury of the truth of his contention. 
This idea, in some definite and certain form, must be given to 
the jury or the instruction will be incomplete and erroneous. 


In the federal system, the futility in the attempted distinction is 
shown by the rule in some circuits that the judge may submit the 
case to the jury if there is testimony from which the guilt of the 
accused may be inferred. The judge, in other words, need not be 
satisfied beyond a reasonable doubt in order to let the case go to 
the jury; he has done his job if in the instruction he tells the jury 
that they must be convinced beyond a reasonable doubt.” 





* Hoffman v. State, 97 Wis. 571, 73 N.W. 51 (1897). 
“172 Wis. 475, 179 N.W. 596 oi) 

® Id. at 484-85, 179 N.W. at 599. 

* 127 Wis. 273, 280, 106 N.W. 1077, 1079-80 (1906). 

" United States v. Castro, 228 F.2d 807 (2d Cir. 1956). 
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The impact on the jury is not limited to the instruction itself. 
The jury may have additional doubts about conviction planted in 
their minds by counsel’s statements on voir dire examination and 
in closing argument. Here, again, even if the most favorable lan- 
guage under both standards is used, the final result is still depen- 
dent upon the jury’s ability to comprehend the distinction between 
the two standards. It is the personal opinion of the author that, at 
least in Wisconsin, the legal distinction between the two standards 
is not meaningful to a jury. 


Statutes of Limitation 


Statutes of limitation do not operate to the complete disadvan- 
tage of the criminal offender. While the statute is three years for 
a misdemeanor,” as against two years for a municipal civil action," 
the statute against state civil offenses is ten years.” 


Criminal Versus Civil Protection 


The defendant in an action brought by the state is better pro- 
tected by criminal procedure than by civil procedure. If the act 
is beyond justice court jurisdiction, he gains the right to a speedy 
trial, to be represented by state-paid counsel, and to a twelve-man 
jury which can convict only on unanimous verdict. For all crimes, 
within either justice court jurisdiction or circuit court jurisdiction, 
the defendant gains the right to have compulsory process to compel 
the attendance of witnesses, not to be tried in his absence, to be 
released after arrest on reasonable bail, to freedom from discovery 
procedures, before or during the trial, and to have his case con- 
sidered by the jury (?.e., to be free of the judge’s power to take the 
case from the jury on prosecution’s motion). 

Since there are no protections in civil procedure which outweigh 
the advantages of criminal procedure, we must conclude that it is 
to the advantage of the accused if a proscribed act is made a crime. 
However, there never has been any serious agitation for the change 
of civil offenses to criminal offenses. The reasons are well known. 
In return for the procedural advantages of the criminal law, the 
citizen assumes the stigma of criminality, the liability to direct 
imprisonment, and the loss of civil rights upon conviction of a 
felony."® 





™ Wis. Stat. § 939.74 (1) (1957). 
*® Wis. Stat. § 330.21 8 (1957). 
™ Wis. Stat. § 330.18 (6) (1957). 


** Wis. Const. art. III, § 2, art. XIII, § 3; Becker v. Green County, 176 Wis. 120, 
184 N.W. 715 (1922); State ex rel. Isenring v. Polacheck, 101 Wis. 427, 77 N.W. 


708 (1898). 
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What of the state as prosecutor? Is it hampered by criminal pro- 
cedure? The provisions against trial in absentia, discovery of the 
defendant’s case, inability to take the case from the jury on the 
strength of the prosecution's case, and inability to appeal except on 
a few prescribed errors are certainly detrimental to ease in prose- 
cution. Still, where the power of the state, and especially its finan- 
cial staying power, are cast into the scale against a defendant, who 
may be poor, these are not unreasonable limitations. 

In short, where imprisonment or a heavy fine is a possible penalty, 
the citizen should have the advantages of, and it is not unreasonable 
to ask the state to assume the disadvantages of, criminal procedure. 


The Nature of Crime: In General 


The state system of penalties may be appraised by comparing 
each act which carries a criminal penalty of fine or imprisonment 
against some theoretical standard definition of crime, or by examin- 
ing each to see whether the unique penalty of the criminal law— 
direct imprisonment— is necessary for enforcement. Conversely, if 
a civil penalty seems adequate, we must see whether ordinary civil 
procedure gives the alleged violator sufficient protection. 

Crime has been defined in terms of the criminal act, the mental 
state of the actor, the consequences of the act, the procedure used 
for enforcement, the source of the prohibition, the purpose of the 
legislature, or the nature of the penalty. 

Looking at the act alone is not helpful, since the act, such as the 
firing of a pistol, is criminal or non-criminal only in the context 
of the entire situation at the time of the firing. Similarly, conse- 
quences of the act, considered separately, do not take us far toward 
an answer. Homicide, as a consequence, may be clearly justifiable 
or negligent, as well as criminal; consequences, too, must be con- 
sidered in context. Emphasis on procedure takes us around a circle. 
Criminal procedure must be used if an act is, for some reason, 
designated a crime; it is also true that if criminal procedure is used, 
the violation is technically a crime. Neither proposition gives us 
assistance in determining whether the violation enforced by crimi- 
nal procedure should be a crime. 

Blackstone, who was well known to our constitution framers, 
stated what is still the basic criterion of criminality—that the 
legislature has made an act a crime—in these words: “A crim¢, or 
misdemeanor, is an act committed, or omitted, in violation of a 
public law, either forbidding or commanding it.”"* His attempt, 





™ 4 BLACKSTONE, COMMENTARIES *5,. 
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immediately thereafter, to derive some essential distinction between 
crimes and non-criminal remedies comes to the same result: “ 

to secure to the public the benefit of society, by preventing or 
punishing every breach and violation of those laws, which the 
sovereign power has thought proper to establish, for the govern- 
ment and tranquillity of the whole.”"* This definition is not help- 
ful for our present purpose which is to discover whether criteria 
exist for determining when the state should use criminal penalties 
and procedure and when it should use civil penalties and procedure, 
since an act punished by a civil action for a penalty fits Blackstone’s 
definition as well as does an act made a crime. Dean Pound viewed 
the functions of the criminal law in the conflict between society 
and the violator as follows: 


It is the province of criminal law to secure social interests 
regarded directly as such, that is, dissociated from any imme- 
diate individual interests with which they might be identified 
. . . - [The criminal law] must safeguard the general security 
and the individual life against abuse of criminal procedure, 
while at the same time making the procedure as effective as 
possible for the securing of the whole scheme of social in- 


terests.78 
Bishop, who guided lawyers’ thoughts on criminal matters for 
half-a-century, stated: 


[ile determining whether or not a particular thing is, or should 
made, cognizable by the criminal law, we are not simply to 
look at the morals of it, or even at the practical enormity of the 
evil to be remedied; but still more, and primarily, to the ques- 
tion, as one of sound governmental judgment, whether to pun- 
ish the wrongdoer will as a judicial rule promote, on the whole, 
the public peace and good order.”® 


Definitions which attempt to find a basis for criminality other 
than in legislative discretion are usually constructed in an attempt 
to restrict the legislature in its use of criminal penalties to make 
effective the police power®® and to further some view as to what is 
a crime on the basis of the mental state of the actor. Jerome Hall 
feels very strongly that a crime has in it the idea of bad morals, so 
that if a defendant, as in a case of a so-called absolute liability 
offense, is to be denied the right to prove facts which show that his 





"Id. at *7. 

*® PounD, CRIMINAL JUSTICE IN AMERICA 10 (1930). 

™ BisHop, COMMENTARIES ON THE CRIMINAL LAw 125 (7th ed. 1882). 
* See State v. Withrow, 228 Wis. 404, 280 N.W. 364 (1938). 
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mental condition was incompatible with immorality, then the act 
should not be made a crime.** 

The Model Penal Code of the American Law Institute embodies 
a view similar to that of Hall: “The general purposes of the pro- 
visions governing the definition of offenses are . . . to safeguard 
conduct that is without fault from condemnation as criminal.’’®? 
The non-fault offenses are made non-criminal “violations”: 


An offense defined by this Code or by any other statute of this 
State constitutes a violation if it is so designated in this Code 
or if no other sentence than a fine, or fine and forfeiture or 
other civil penalty is authorized upon conviction. A violation 
does not constitute a crime and conviction of a violation shall 
not give rise to any disability or legal disadvantage based on 
conviction of a criminal offense.** 


The comment on this last provision follows: 


There is, however, need for a public sanction calculated to 
secure enforcement in situations where it would be impolitic 
or unjust to condemn the conduct involved as criminal. In 
our view, the proper way to satisfy that need is to use a cate- 
gory of non-criminal offense, for which the sentence authorized 
upon conviction does not exceed a... civil penalty... . 
This plan, it is believed, will serve the legitimate needs of 
enforcement, without diluting the concept of crime or author- 
izing the abusive use of the sanctions of imprisonment. It 
should, moreover, prove of great assistance in dealing with the 
problem of strict liability, a phenomenon of such pervasive 
scope in modern regulatory legislation . . . .** 


The United States Supreme Court has related mental state to 
procedural safeguards, talking at the same time as if the definition 
of crime were part of the solution: 


Whether a given offense is to be classed as a crime, so as to 
require a jury trial, or as a petty offense, triable summarily 
without a jury, wy primarily upon the nature of the 
offense .... To drive ... [an auto] through the public 
streets of a city so recklessly ‘as to endanger property and indi- 
viduals’ is an act of such obvious depravity chat to characterize 
it as a petty offense would be to shock the general moral sense.** 


It seems wise not to call violators criminals if such a result can be 
avoided, although attempts in Wisconsin to alter public thinking 








“® HALL, GENERAL PRINCIPLES OF CRIMINAL LAw ch. 10 (1947). 

™ MopEL PENAL Cope § 1.02 (1) (c) (Tent. Draft No. 4, 1955). 
"Id. at § 1.04 (5). 

“ MopeL PENAL Cope § 105, comment om Draft No. 2, 1954). 
* District of Columbia v. Colts, 282 U.S. 63, 73 (1930). 
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by changing names have not proved very successful. For example, 
public regard for illegitimate children has not been altered by the 
change in terminology from “bastards” to “illegitimates.” Further- 
more, the state should not have to assume the heavy burden of a 
prosecution resulting from the denomination of an act as criminal 
unless the defendant is being subjected to a possible severe penalty. 

In summary, we can only say that a study of the nature of crime 
in gross is not very helpful. 


The Nature of Crime: The Effect of Penalty 


Does a study of the nature of criminal penalties help in deter- 
mining what constitutes a crime? Punishments known to the Ameri- 
can colonists are summarized by Blackstone: death by various 
methods, transportation overseas, imprisonment, forfeiture of real 
or personal property or of office, mutilation, dismembering, brand- 
ing, fining, whipping, pillory, stock and ducking.** Capital punish- 
ment was abolished by the Wisconsin legislature in 1853;%* further, 
it is nowhere used as a penalty in traffic offenses. The other punish- 
ments, except imprisonment, fines, forfeitures, and whipping in 
limited cases, would be considered cruel and unusual punishment 
today.** 

If the state legislature decides that imprisonment is necessary, it 
can ordain imprisonment only if criminal procedure is used in the 
trial of the offender. This is the meaning of article I, section 2, of 
the Wisconsin constitution: “There shall be . . . [no] involuntary 
servitude in this state otherwise than for the punishment of crime 
whereof the party shall have been duly convicted.” A person can 
be duly convicted of a crime only if criminal procedure is used. 
The Colorado Supreme Court stated the restriction succinctly: 
“. . . the power to imprison is a criminal sanction.”*® While the 
courts gave no reasons for linking imprisonment to criminality, 
historical reasons are not hard to find. Neither the common law 
courts nor courts of equity could, in civil actions, award such 
imprisonment; neither the forms of action nor equity knew of such 
civil relief. Moreover, if a regulation is within the state’s police 
power, violation may be made criminal, and imprisonment may be 
awarded, even though the act results in a debt to a private indi- 
vidual. 
%4 BLACKSTONE, COMMENTARIES *376-77. 
* Wis. Laws 1853, ch. 103. 

* Wis. Const. art. I, § 6. 


* City of Canon City v. Merris, 137 Colo. 169, 323 P.2d 614, 617 (1958). 
* Pauly v. Keebler, 175 Wis. 428, 185 N.W. 554 (1921). 
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It can also be argued that direct imprisonment as a penalty in a 
civil action violates section | of article I of the constitution: “All 
men have certain inherent rights; among these are . . . liberty 

...” It may also violate section 16 of article I: “No person shall 
be imprisoned for debt arising out of or founded on a contract, 
express or implied.” The “liberty” section has never been construed 
in connection with civil imprisonment; section 16 was held not to 
be a restriction on the right to arrest to hold for trial in an action 
for a civil penalty,** and not to be a restriction on imprisonment 
to force payment of a civil penalty.% 

May we then determine from the nature and effect of imprison- 
ment what acts deserve imprisonment, or what actors should be 
imprisoned? Stated another way, if it were possible to restrict the 
power of the legislature to impose imprisonment, what standards 
would be used? 

The functions of imprisonment which cannot be performed by 
other penalties are its use in prevention or for reformation by 
treatment. Since prevention, in the absence of actual life imprison- 
ment, is only temporary, treatment must concern us most. Can 
treatment be related to the nature of the violation or to the nature 
of the offender? To ask this question, in the state of knowledge 
today, is to answer it, except in a case such as the operation of a 
motor vehicle by a habitual user of dangerous or narcotic drugs.® 
These cases are rare. Certainly, imprisonment as a penalty for 
speeding is not likely to be effective treatment for whatever makes 
the actor violate speed laws; if the imprisonment included a course 
in driver instruction, the treatment might be more effective. How- 
ever, participation in such instruction can be achieved in lieu of 
imprisonment where the power to imprison exists. 

To the extent that the legislature thinks that imprisonment is 
needed as a punishment or a deterrent, its judgment, in the absence 
of scientific data, is unimpeachable. It is basic to present day crimi- 
nal law that the severity of the penalty should be related to the 
seriousness of the act, though within permitted minimum and maxi- 
mum penalties there is some opportunity to consider the individu- 
ality of the violator. The wholly indeterminate sentence has not 
gained a foothold anywhere, although Idaho and Iowa have neither 
minimum sentence nor restriction on eligibility for parole. Even 








" Graham v. Chicago, M. & St. P. R.R., 53 Wis. 473, 10 N.W. 609 (1881). 
™ Starry v. State, 115 Wis. 50, 90 N.W. 1014 (1902). 
* Wis. Stat. i $46.63 (1) (b) (1957). 


“Wis. Stat. § 345.16 (1957). 


ae 














WISCONSIN LAW REVIEW [Vol. 1959 





436 


in the handling of juvenile violators the idea of treatment of the 
individual, rather than penalty based on the nature of the violation, 
is limited to the period of minority, or to a very short time there- 
after.** 

We can only say to the legislature: while you can constitutionally 
use imprisonment as a penalty in any case where you think it is 
necessary to enforce a law, on any theory you choose as to the pur- 
pose of imprisonment, be restrictive in its use; avoid its use to 
penalize acts where no mens rea is involved, or where a money 
penalty will secure the effect you desire. 

Once the validity of legislative discretion in using the crime- 
imprisonment-criminal-procedure complex is granted, legal prob- 
lems in this area disappear, for the Wisconsin statutes have always 
provided that if imprisonment could be awarded, the act was a 
misdemeanor, and that as a misdemeanor was a crime, the use of 
criminal procedure followed.* 


The Nature of Crime: The Mens Rea Problem 


In a crowded and industrial society, legislatures deem the pre- 
vention of harm a legitimate and important function. Thus, pro- 
tection of the consumer from impure food and drugs and protection 
of the pedestrian and motorist from physical harm, require prohibi- 
tions or limitations on the use and sale of certain goods, or on the 
use of motor vehicles. The use of the criminal law to penalize 
possession or sale of harmful products or to penalize conduct such 
as speeding, which has in the absence of statute no criminal conse- 
quences, without regard to the mental state of the actor, does not 
comport, of course, with the traditional analysis of crimes which 
requires a particular mental state. It is misleading, however, to 
regard such acts as crimes of “absolute liability,” for defenses are 
allowed in appropriate cases. A motorist who could convince the 
trier of fact that he was ignorant of the fact that his turn signal 
was not working at the time of arrest, and that he knew it had been 
working and could show by witnesses that it had been working five 
minutes previously, would not be convicted of the offense of failing 
to signal a turn. The court would read the statute as permitting 
the defense of mistake of fact.*" 





* Wis. Stat. § 54.32 (1957) which indicates a possibility of holding a juvenile 
who has reached 21 for an indefinite period, is not, according to the Department 
of Public Welfare, being used. 

* Wis. Rev. Stat. ch. 122, § 9 (1849); Wis. Star. §§ 288.01, 939.12 (1957). 

"For a discussion of liability without fault in Wisconsin, see Remington, 
7 Without Fault Criminal Statutes, 1956 Wis. L. Rev. 625. See also 
Sayre, Public Welfare Offenses, 33 Cotum. L. REv. 55 (1933). 
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While the legislature is not constitutionally prevented from 
creating absolute liability crimes, the legislature, ordinarily, does 
not mean to create such liability and the courts knowing this allow 
defenses to be introduced.°* The United States Supreme Court has 
often recognized the constitutional possibility of creating crimes 
which contain no requirement of intent. This was reiterated in 
1951, though its application to a case of misappropriation was 
denied. 

There are really two problems in this area. The motorist with 
the presently defective turn signal is arguing, in effect, that the 
statute penalizes negligence and that he was not negligent. The 
problem here is: if due care is to be allowed as a defense, is it better 
to make a prohibition criminal or civil? —The problem in connec- 
tion with absolute liability offenses is much the same: if a defendant 
is not allowed to offer any defenses, should he be declared a criminal 
and should the action to enforce the penalty be civil? Historically, 
it has been customary to permit the state to use civil procedure to 
collect a fine if the fine is the only criminal penalty.1” 

This combination of difficulties and opportunities has led many 
people to suggest that the appropriate solution is to “unburden” 
the criminal law by changing to civil actions those actions involving 
the mental element of negligence, those actions in which no defenses 
are allowed, and those actions where the only penalty is a fine. 

It has been argued that the creation of many new crimes’ causes 
a breakdown in the administration of criminal justice.’ Sayre, in 
his pioneering article, “Public Welfare Offenses,” states the case: 


The old cumbrous machinery of the criminal law, designed to 
try the subjective blameworthiness of individual offenders, is 
not adapted for exercising petty regulation on a wholesale 
scale; and consequently a considerable amount of this develop- 
ing regulation has been placed under administrative control. 
But unfortunately the criminal law . . . was seized upon as a 
convenient instrument for enforcing a substantial part of this 
petty regulation. As a result criminal courts are today swam 

with great floods of cases which they were never designed to 
handle; the machinery creaks under the strain . . . . What is 
badly needed is some form of administrative control which 








“Remington, supra note 97, shows that 62% of Wisconsin crimes studied are 
stated without any expression of mental state on the part of the actor. 


* Morissette v. United States, 342 U.S. 246 (1952). 
™ Wis. Stat. § 288.01 (1957). 
175 in New York in 6 years; see Publisher’s Preface to N.Y. PEN. Laws. 


™ Warner & Cabot, Changes in the Administration of Criminal Justice in the 
Last Fifty Years, 50 Harv. L. Rev. 583 (1937). 
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will prove quick, objective and comprehensive. 


The ready enforcement which is vital for effective petty = 
lation on an extended scale can be gained only by a total dis- 
regard of the state of mind. Thus, there has grown up within 
comparatively recent times a group of public welfare offenses, 
consisting of violations of police regulations which are punish- 
able without proof of any individual blameworthiness and 
which form an exception to the general established doctrines 
of the criminal law.’ 


Jerome Hall also proposes control by administrative agencies, 
using methods such as revocation of licenses, as a substitute for con- 
trol by criminal law, as far as this is possible. But as soon as adminis- 
trative penalties become effective, there is an immediate demand 
that quasi-judicial procedures, with many of the safeguards of crimi- 
nal law, be used in the administrative action. 


The Civil Action for a Penalty 


It will help our analysis if we look briefly at the nature of the 
most frequently suggested substitute for the criminal action—the 
civil action for a penalty. It is an old and interesting procedural 
hybrid; its use has been advocated by others as a method of re- 
establishing the criminal law.1* 

Wisconsin constitution framers and statute writers borrowed 
heavily from New York and Massachusetts. These draftsmen, in 
turn, wrote only fifty years later than Blackstone and were well 
acquainted with his Commentaries. Blackstone viewed the civil 
action for a penalty in the following manner: 


The same reason [an implied original contract to submit to 
the rules of the community] may with equal justice be applied 
to all penal statutes, that is, such acts of parliament whereby 
a forfeiture is inflicted for transgressing the provisions therein 
enacted. The party offending is here bound by the fundamental 
contract of society to obey the directions of the legislature, and 

ay the forfeiture incurred to such persons as the law requires. 
he usual application of this forfeiture is either to the party 
ieved, or else to any of the king’s subjects in general. Of the 
ormer sort is the forfeiture inflicted “ the statute of Win- 
chester . . . upon the hundred wherein a man is robbed, which 
is meant to oblige the hundredors to make hue and cry after 


%* Sayre, supra note 97, at 69-70. 

™ See of a poe and conclusions therefrom, in Note, 1937 Wis. L. 
Rev. 365; Comment, 1946 Wis. L. Rev. 172, and references listed in footnote one 
of the last reference, and in Perkins, The Civil Offense, 100 U. Pa. L. Rev. 832, 


841 (1952). 
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the felon; for, if they take him, they stand excused. But other- 
wise the party robbed is entitled to prosecute them, by a special 
action on the case, for damages equivalent to his loss. And of 
the same nature is the action given by statute 9 George I, c. 22 

. commonly called the black act, against the inhabitants of 
any hundred, in order to make satisfaction in damages to all 
persons who have suffered by the offenses enumerated and made 
felony by that act. But, more usually, these forfeitures created 
by statute are given at large, to any common informer; or, in 
other words, to any such person or persons as will sue for the 
same: and hence such actions are called popular actions, be- 
cause they are given to the people in general. Sometimes one 
part is given to the king, to the poor, or to some public use, 
and the other part to the informer or prosecutor; and then the 
suit is called a qui tam action . . . .1% 


The first Wisconsin statutes—Revised Statutes of 1849—did not 
define crime by name. A felony was a crime carrying the penalty 
#f death or of imprisonment in a state prison.1% A misdemeanor 
was any offense carrying the penalty of imprisonment.’” In 1878 
the definition of misdemeanor was expanded to include offenses 
declared misdemeanors by the legislature,?** but this provision was 
omitted from the procedural revision in 1935.1 All criminal 
prosecutions were begun by indictment, except impeachment and 
offenses cognizable by justices of the peace. There was no general 
description of justice court jurisdiction over crimes, but many 
specific statutes conferred jurisdiction over specific crimes. As- 
sault, battery, and affray were not only not indictable, and therefore 
within justice court jurisdiction, but, in addition, were prosecuted 
in a summary manner.!? Since imprisonment was not specified as 
a penalty, they were not misdemeanors, but only petty offenses. 


If a penalty or forfeiture was prescribed and the act was not also 
designated a misdemeanor, such penalty or forfeiture might be 
recovered by the proper common law civil action.*** Conversely, 
forfeitures might be prosecuted by indictment in circuit court, or 
by complaint in justice court if the amount of the forfeiture did 





#5 3 BLACKSTONE, COMMENTARIES *159-60. 

Wis. Rev. Stat. ch. 141, § 14 (1849). 

™ Wis. Rev. Stat. ch. 122, 9 (1949). 

Wis. Rev. Stat. § 3294 (1878); Wis. Stat. § 288.01 (1933). 
* Wis. Laws 1935, ch. 483, § 74. 

™ Wis. Rev. Stat. ch. 132, § 1 (1849). 

™ Wis. REv. STAT. ch. im. 16; ch. 139 §§ 5, 25 (1849). 
“Wis. Rev. Stat. ch. 89, § 28 (1849). 


™ Wis. Rev. STAT. ch. 122, § 1 (1948). Early federal practice went further: 
“Almost every fine or forfeiture under a penal statute, may be recovered by an 
action of debt as well as by information ....” (Emphasis supplied.) A 
v. Woods, 1 U.S. (2 Cranch) 492 (1805). 
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not exceed $106'**. Amounts collected as penalties or forfeitures 
were to be paid into the state treasury for the credit of the school 
fund" in accordance with the constitutional command.‘ 

It seems fair to say that in 1848-1849 Wisconsin lawyers thought 
of the action for a penalty as a hybrid. This theory is in accord with 
Holdsworth’s historical account: 


These statutes [of the XIV and XV centuries] show us that 
the boundary line between civil and criminal liability is as yet 
uncertain. The judges, it is true, can lay down certain differ- 
ences between civil and criminal proceedings—a person cannot 
sue civilly unless he can show a special grievance, whereas the 
king can lay the charge generally; a suit by a private person 
sounds in damages, whereas a suit by the king ends in the 
punishment of the guilty party. But we see that many offenses 
the commission of which would in our times be repressed by a 
criminal prosecution were then remedied by either civil or 
criminal proceedings, and sometimes only by civil proceedings. 
Thus a favorite expedient was to give an action of debt for 
double or triple damages, or an action of trespass. The reason 
for this it is not difficult to find. There was . . . no organized 
police force in those days, nor were there armies of inspectors 
of different kinds. . . . Seeing that the criminal appeals were 
falling into disuse, it was necessary to enlist the injured man in 
the cause of law and order by holding out the prospect of 
obtaining heavy damages, or of using the speedy process avail- 
able in the action of trespass. . . . It has become the favorite 
remedy provided by the legislature for those whose cause for 
action is on the borderland between crime and tort.1"* 


As monopolies and patents were used to raise revenue for the 
crown, and to encourage new industries, the informer was 
turned into machinery for the enforcement of the new commer- 
cial policy statutes. 

It might happen that no member of the public was willing 
to come forward and bring his action; and so, to meet those 
cases, it became customary to give commissions and patents to 
certain persons to sue for penalties, the whole or some part of 
which they were allowed to keep for their own use. 

The number of statutes, old and new, in which the public 
at large was encouraged to enforce obedience to statutes i the 
promise of a share of the penalty imposed for disobedience was 


very large.'"® 


™ Wis. Rev. Stat. ch. 141, § 12 (1848). 

48 Wis. Rev. Stat. ch. 122, § 14 (1849). 

“* Wis. Const. art. X, § 2. 

47 2 HoLpsworTH, History OF ENGLISH Law 453-54 (1928). 
484 HoLpsworTH, History OF ENGLISH Law 355-56 (1924). 
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Goebel and Naughton, in their Law Enforcement in Colonial 
New York, agree with Holdsworth: 


The distinction between civil and criminal proceedings is 
blurred in the Duke’s laws. . . . The prosecution of offenders 
by constables’ presentment or individual complaint was a great 
deal closer to civil procedure than to the English pga toy by 
indictment. This lack of distinction is patent in the section on 
“Actions” where rules of jurisdiction and proceedings for torts, 
debts and accounts as well as misdemeanors are scrambled 
together.*?® 


The New York statutes, at the time they were consulted by drafts- 
men of the Wisconsin territorial statutes, and the Wisconsin Revised 
Statutes of 1849 provided a scheme for the collection of penalties 
by common law actions.1#° The New York provision was the basis 
for chapter 122 of the Wisconsin statutes of 1849. There was appar- 
ently no borrowing from the Michigan Revised Statutes of 1838. 
The provision in the criminal code allowing collection of statutory 
fines and forfeitures by indictment if the value were $100 and over, 
or by complaint in justice court if under $100,*1 was taken from 
the Massachusetts Revised Statutes of 1836.12? 

The historical accounts fail to give a clear reason for the legisla- 
tive choice between criminal fine and civil penalty. Holdsworth’s 
reasons would explain the creation of penalties, the proceeds of 
which went to local government. For example, see in the Wisconsin 
statutes of 1849 the penalty imposed on a town officer who refuses 
to deliver records to his successor.'** This penalty was evidently not 
considered by the statute’s draftsmen as money accruing to the state 
by forfeiture.1** Early cases came to a different result. In 1871, in 
Dutton v. Fowler,’** a statute of 1866, which gave to the informer 
all of a $10.00 per diem forfeiture for diseased sheep running at 
large, was declared unconstitutional because it diverted from the 
school fund “the clear proceeds of fines collected in the several 
counties for any breach of the penal laws.” The court converted the 





™ GOEBEL & NAUGHTON, LAw ENFORCEMENT IN COLONIAL NEw York 387 
(1944). The “Duke’s laws,” were dated 1664, the year of the conquest of New 
York by the British. The Duke was the Duke of York. Many illustrations of 
prosecutions for penalties are cited im (e.g., a by-law of 1768 penalized the 
taking of oysters out of season by a fine of 20s. See id. at 267.). 

™ N.Y. Rev. Stat. vol. III, ch. VIII, tit. VI, art. I (1829). 

™ Wis. Rev. Stat. ch. 141, § 12 (1849). 

™ Mass. Rev. STAT. pt. IV, tit. I, ch. 133, § 14 (1836) (in Massachusetts, the 
limit was $20). 

8 Wis. Rev. Stat. ch. 12, §§ 45, 58 (1849). 

™ Wis. Const. art. X, § 2. 

™% 27 Wis. 427 (1871); Wis. Laws 1866, ch. 16. 
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forfeiture accruing to the informer into a fine by the theory that 
the law was penal and the forfeiture was in the nature of a. fine. 
A year earlier the court had decided’** that a statute permitting an 
informer to collect one-half of a forfeiture in an action brought in 
his own name was valid, but the part of the statute giving the other 
half of the forfeiture to the county in which the offense was com- 
mitted was invalid as diverting the clear proceeds of fines collected 
which should go to the school fund. State ex rel. Guenther v. 
Miles*** cast a slight doubt on the latter statement by allowing the 
county to retain the cost of collecting forfeitures, as distinguished 
from fines, which under the statute was limited to two percent. 
Penalties assessed for violations of municipal ordinances were held, 
in Plateville v. Bell,** as not being within the constitutional provi- 
sion, so that municipalities might retain them. 

From this excursion we see that one valid reason for creating state 
civil actions for a penalty—stimulation of local enforcement with 
the inducement of local retention of penalties—was eliminated in 
Wisconsin at an early date by the court. Allowing counties and 
municipalities to create penalties by ordinance insured enforcement 
of local laws, which might parallel state statutes. At about the 
time the court reached the above conclusion, it also was deciding 
that the state action for a penalty was a civil action, at least to the 
extent that the state could appeal an aquittal.12° 

Since there is no prohibition on absolute liability crimes,’*° the 
conclusion that absolute liability may be enforced by civil penalties 
seems reasonable.181 

There has been no decision in Wisconsin on the possibility of 
awarding direct imprisonment in a civil action brought by the state. 
The reason is obvious: if imprisonment were a possible penalty, 
everyone would assume that criminal procedure must be used. 
Keefe simply followed that reasoning, though it related imprison- 
ment to sovereignty, rather than to procedural requirements. The 
implications of Keefe are clear, however. 

An attempt to create restrictions on liberty less than imprison- 
ment presents a more difficult question. For example: Is compulsory 
attendance at a driver training school**? a proper penalty in a civil 





Lynch v. The Steamer “Economy,” 27 Wis. 69 (1870). 

147 52 Wis. 488, 9 N.W. 403 (1881). 

438 43 Wis. 488 (1878). 

1 State v. = $2 Wis. 663 (1873); followed in State v. Smith, 52 Wis. 134, 
N.W. 870 (1881). 

™” Morissette v. United States, 342 U.S. 246 (1952). 

1 Zarnott v. Timken-Detroit Axle Co., 244 Wis. 596, 13 N.W.2d 53 (1944). 

2 Wis. Stat. § 345.16 (1957). 
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action? Is probation after payment of fine has been suspended a 
proper penalty? Both federal statute and case law hold that pro- 
bation is proper in a criminal action where the only penalty is a 
fine.*** 

While present Wisconsin statutes contemplate the use of proba- 
tion in connection with civil penalties in Milwaukee County, 
the question of their validity has never been raised in a court pro- 
ceeding. It should be noted, too, that these statutes were enacted 
before the Keefe case, and, therefore, were originally enacted in 
connection with what was then a quasi-criminal penalty. The attor- 
ney general has held that the probation statute applies only to 
criminal cases.*5* 

By analogy, it would seem that the restriction of liberty in en- 
forced attendance at drivers’ school is unconstitutional as a remedy 
which cannot be imposed in a civil action. Furthermore, an analogy 
from tax law is not useful here. In tax proceedings, if the court 
can find that the legislature intended the penalty to be remedial,1*¢ 
a civil action is proper to recover the penalty. But traffic school is 
not a remedy in this sense; the remedy accrues to the defendant and 
not to the plaintiff government. 

The present situation in regard to the state-prosecuted action for 
a civil penalty, whether practically or historically considered, is that 
a decision as to its use can only be based on an answer to the follow- 
ing question: In the interest of both the state and the citizen is civil 
procedure more or less effective than criminal procedure? 


Civil Action or Criminal Action? 


On balance, then, where the state or one of its agencies is prose- 
cutor and a penalty is to be exacted which is not compensatory or 
remedial, but in effect deterrent and punitive, is the civil action a 
better procedure than the criminal action? 

People who attach importance to the stigma of criminality or who 
feel that the mere number of criminal actions somehow causes a 
breakdown of the criminal law answer the question “yes.” 

As to stigma, we operate in the field of public opinion, and he 
who makes a conclusion without the benefit of a survey is rash, 








* United States v. Berger, 145 F.2d 888 (2d Cir. 1944); 18 U.S.C. § 3651 (1952). 

™ Wis. Stat. § 57.025 (1957). 

™ 34 Ops. Wis. Att’y GEN. 412 (1945). 

™ Ie., that it was “a safeguard for the protection of the revenue and reimburse 
the Government for the heavy expense of investigation and the loss resulting 
from the taxpayer's fraud.” Helvering v. Mitchell, 303 U.S. 391, 401 (1937). See 
also Note, 51 Harv. L. Rev. 1092 (1938). 
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indeed. It may safely be said, however, that in Wisconsin, after 
eleven years of calling municipal traffic violations civil offenses 
instead of minor crimes, there has been no change in individual 
resentment on conviction of a municipal traffic charge or in public 
feeling toward the criminal law generally. Without much educa- 
tion the public will not differentiate between names, when the 
effects of the procedures (financial loss and awarding of points 
toward loss of driver's license) are the same. 

Mere number of criminal prosecutions will not break down 
criminal enforcement if appropriate steps are taken to gear the 
number of judges to the volume of work. Further, to the extent 
that the criminal courts are separate from the civil courts, then as 
the criminal courts are unburdened the load is shifted to the already 
loaded civil courts. In terms of the total job of law enforcement, 
it makes no diflerence whether the prosecution is civil or criminal, 
since summary procedure may be used in each. The lawyer’s un- 
happiness arises not from the type of procedure used, but rather 
from the fact that there are so many types (criminal for state viola- 
tions; many kinds of civil for various minor courts) that need to 
be known. 

More important, the change to civil action, regardless of the rea- 
son given, operates directly to deprive the citizen of the protection 
of criminal procedure. Should he give up valuable rights for the 
advantage of not being labeled a criminal? The shift to civil pro- 
cedure will induce the citizen to demand more of the protection 
of criminal procedure in the civil action and the civil action for a 
penalty will grow to look more and more like a criminal action. 
If the two are procedurally almost indistinguishable, what will be 
the effect on stigma and on the attempt to maintain a separation? 
Fortunately, or not, these are, in 1959, problems of judgment or 
politics. Let us study the problems separately. 


The Mens Rea Problem in the Civil Action 


If the legislature declared that whoever violated a traffic regula- 
tion, such as speeding or illegal passing, with intent to cause injury 
to person or property, or recklessly, could be imprisoned up to X 
years, and fined not more than X dollars, it would be providing for 
a set of traffic crimes which would be crimes in the common law 
sense. It could then provide further that whoever violated such 
regulations without such intent, or without recklessness, was guilty 
of negligence, and could be penalized up to X dollars, to be recov- 
ered in a civil action. 
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This approach is based on the premise that the defendant’s con- 
duct in the preventive situation, where there has been no intent to 
cause harm or no recklessness, is like that of the civil defendant in a 
civil action for negligence. The difference, of course, is that while 
in the civil action injury and causation must be proved as well as 
negligence, negligence alone suffices in the state action, and the 
standard of the negligence is provided in the statute. It would not 
be possible to spell out by statute all possible defenses in such 
actions, but the courts, by common law methods, could do so in 
appropriate cases. The advantage of this system is that since the 
action is based on negligence instead of crime, the courts, in proper 
cases, would allow defenses to disprove negligence and the tenden- 
cies, such as they are, toward strict liability would be checked. 

It seems reasonably clear today that the court in a prosecution for 
what appears to be a crime of strict liability, such as failure to stop 
after striking a person,’*? which has a severe penalty,1** would 
permit the defense of ignorance of fact to be put forth. The hope 
would be that the courts would permit proper defenses to be made 
where the penalties were minor. 

Note that the proposal made above does not require a particular 
mental state to accompany the prohibited act; it simply says that if 
the mental state is not intent or recklessness, mental state is imma- 
terial (as it is in civil negligence). It may be inadvertence, or mis- 
take; it may be a feeling (however unwarranted) that the regulation 
is unrealistic (such as the 65 mile-per-hour daytime rural speed 
limit in Wisconsin), or that the application of the rule to a particu- 
lar situation is unwise (such as a stop sign, instead of a failure to 
yield sign, on a rural highway where there is an unobstructed view 
for a mile in either direction). The mental state would not need 
to be proved by the prosecution, but the court could develop cer- 
tain defenses, such as mistake or ignorance of fact, which negative 
the negligence. 

In civil law knowledge is a component of negligence’®® and is 
mentioned in instructions. In a case where the plaintiff alleges that 
the defendant was negligent in operating a car at night without 
a tail light burning, the defendant’s proof that the lights went out 
minutes before the collision, and that he could not have known 
that they were not burning, will be resolved in the question: “Was 
the defendant negligent as to operating his vehicle without tail 








™ Wis. Stat. § 346.67 (1) (1957). 
pomee Sas. rf 346.74 (5) (195 


, Torts § 29, p. Tis (2d ed. 1955). 
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lights”? The proposal set forth here is to let the courts in appro- 
priate cases gradually allow the introduction of defenses under the 
general plea of not guilty. 

A second proper use of the civil action is in cases where the legis- 
lature thoughtfully wishes to take away all defenses from the 
defendant. In this situation, it is more appropriate to call the 
offender a civil violator; if the penalty is not too severe, and if in 
the procedure used some of the safeguards of criminal procedure 
are imported, the public is possibly happier with this solution. On 
first consideration, it may seem odd that the civil action should be 
suggested as a method both to increase the possibilities of defense 
in some situations and as the more appropriate method where no 
defenses are to be allowed. A little reflection will show that the 
solutions are not inconsistent, and that they proceed from the same 
basis, viz., the nature of mental state in criminality. In the one case 
we say, ordinary negligence is not criminal; in the other we say, if 
the defendant is not to be permitted to prove that his mental state 
was non-criminal, he should not be considered a criminal. 

Using the nature of the money penalty as a ground for removing 
an act from the criminal law is logically unsatisfactory. Even if a 
penalty is small, if the act is criminal by the nature of the act and 
the mental state, it should remain a crime. The logical shorthand 
used (and the present author will use it) is that small fines are 
imposed only where there is no criminal mental state, or where 
the legislature means to impose absolute liability, and, therefore, 
removing the acts penalized only by money fines is proper. 


The foregoing suggestions are made with some hesitation, for if 
there were no artificial reasons for retaining the civil action, such 
as the Wisconsin rules that municipalities cannot create crimes and 
that fines must go to the state with the resultant feeling on the part 
of municipalities that since they must use the civil action they 
should not be bound by all the rules of criminal procedure, it would 
be simpler to create a degree of crime, below a misdemeanor, for 
handling of traffic cases. It could be called a petty offense, or an 
infraction, and criminal procedure would be used, but some of the 
consequences of crime might be removed (e.g., no imprisonment, or 
no application of the repeater statute). Most important, in the 
light of the discussion in this section, stated defenses could be made 
applicable in these prosecutions to give the defendant the advantage 
of the theory of negligence, or, if more appropriate in a particular 
jurisdiction, the general part of its criminal law which includes 
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defenses might be made applicable, unless for a given act the legis- 
lature determined that defenses were not to be allowed. 


If Civil Actions for Penalties Are Used, What 
Safeguards Should Be Given to the Defendant? 


If we remember that where imprisonment is a sanction all the 
safeguards of criminal procedure must be retained, it can be asked 
whether it is fair and constitutional to work out a modified civil 
procedure, with less than the full kit of criminal safeguards, where 
the state wishes to use only a monetary penalty as a sanction. Put 
another way, should the civil offender have the protection of civil 
procedure, criminal procedure, or some of both? 


The basic policy determination cannot be made correctly if we 
think in terms of the accused and the prosecutor in a particular 
case. Our concern, of course, is with the protection of the interests 
of society as a whole, as against fairness to an accused violator of 
one of society’s legal commands. If this were not the question, we 
would be faced with « decision between a hypothetical prosecutor 
who would advocate all criminal sanctions with no criminal safe- 
guards, and a hypothetical violator who would want no criminal 
sanctions and all criminal safeguards. The state may act as plaintiff 
in a civil action to enforce acts properly passed to exercise its police 
power. Money forfeitures may be obtained in a civil action;**° 
revocation of license as a possible penalty does not change a civil 
into a criminal action." 


Now let us look at specific criminal safeguards, and their appli- 
cation to civil actions. In Boyd v. United States,** there is a state- 
ment that discovery should be denied the government in a civil 
action for a penalty. The case, it is true, can be distinguished on 
several grounds: it involved the United States, not a state; the act 
was penalized by both fine and forfeiture, so that the prosecutor 
might elect which procedure to follow. But the rule, 


as, therefore, suits for penalties and forfeitures incurred by the 
commission of offenses against the law, are of this quasi- 
criminal nature, we think that they are within the reason of 
criminal proceedings for all the purposes of that portion of the 
Fifth Amendment . . . and we are further of opinion that a 
compulsory production of the private books and papers of the 








a ae Jen. § 288.01 (1957); Milwaukee v. Stanki, 262 Wis. 607, 55 N.W2d 
8 Oshkosh v. Lloyd, 255 Wis. 601, 39 N.W.2d 772 (1949). 
#116 U.S. 616 (1885). 
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owner of goods sought to be forfeited in such a suit is com- 
pelling him to be a witness against himself . . .1 


is sound, and in principle the legislature ought to state, in procedure 
to collect a civil penalty, that there is no right to discoveiy against 
the defendant. Conversely, the defendant has no right to discover 
the prosecution’s case. 

Boyd was not, on the facts, limited when the Court, in Helvering 
v. Mitchell,** distinguished between sanctions which have a puni- 
tive element and those “characteristically free of the punitive crimi- 
nal element . . . [as] revocation of a privilege voluntarily granted.” 
The Court continued: 


Forfeiture of goods or their value and the payment of fixed or 
variable sums of money are other sanctions which have been 
recognized as enforceable by civil proceedings since the original 
revenue law of 1789. [Citation.] In spite of their comparative 
severity, such sanctions have been upheld against the conten- 
tion that they are essentially criminal and subject to the pro- 
cedural rules governing criminal prosecutions. [Citing cases.]'**° 
The last sentence was unnecessarily broad for the facts of the case, 
which required only a holding that judgment after a criminal 
prosecution was no bar to a later second civil proceeding for a civil 
penalty (50 percent additional income tax). 

It would seem impractical to suggest that counsel be provided for 
an indigent defendent in a civil action until the legislature sees fit 
to extend this benefit to indigent misdemeanants. The right to jury 
trial, as we have seen, is as well guaranteed by civil procedure as by 
criminal procedure. The Wisconsin court has said that in actions 
for civil penalties within justice court jurisdiction, the right to jury 
trial may be denied in justice court if there is a right to trial by 
constitutional jury on appeal.’** The civil five-sixths verdict has 
advantages for both defendant and the prosecution. By our analysis, 
the statement of burden of persuasion is unimportant. 

The lack of safeguards against double punishment is the worst 
defect of the civil action. It seems dubious that a court would let 
the state fine the defendant in one action and then recover a civil 
penalty against him in a second. But, in the absence of a clear 
holding to the contrary, the possibility is there. The legislature 
should close this door. 





"8 Id. at 634. 
“4 303 U.S. 391 (1938). 

“8 Id. at 399-400. 

“# Oshkosh v. Lloyd, 255 Wis. 601, 39 N.W.2d 772 (1949). 
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There seems to be no valid objection either to the prosecuiion’s 
motion to take the case from the jury’*’ (since, if the defendant has 
presented credible evidence the case will go to the jury), or to the 
state’s right to appeal,’** so that no restriction of these rights in 
favor of the defendant is necessary. 

Perhaps there is a point at which the civil action would become 
a hybrid and unconstitutional as violating due process of law. The 
Wisconsin court has said several times in the last few years, notably 
in Keefe and in State ex rel. McStroul v. Lucas,** that there are 
only two kinds of action in Wisconsin, civil and criminal. Existing 
procedural statutes were relied on in these cases, however, and these 
could be amended if necessary. In this connection it should be 
noted that the Wisconsin Supreme Court said in a comparable 
situation—a prosecution to establish paternity—that there may be 
a civil action with variations taken from criminal procedure.'*° 
in applying section 260.05 (the same section which the court used 
in Keefe), which says that actions are either civil or criminal, the 
court indicated that it is the judgment sought which determines 
the kind of action and not the procedure used. Thus, the use of 
procedure similar to criminal procedure does not make the action 
a criminal action. A few years later the court said that even though 
an illegitimacy proceeding was a civil action, the state must prove 
its case by the criminal burden—proof beyond a reasonable doubt." 

The answer to the question put at the beginning of this section 
is, then, that in the interests of fairness to the accused, ordinary 
civil procedure must be modified in some respect, and should be 
modified in others, if it is to be used for the collection of civil 
penalties. Conversely, the rule should remain that conviction of 
civil violation is not a criminal conviction which can be used later 
to impeach a witness.'*? 

It must be noted that as long as the civil penalty has the deterrent 
effect desired, especially when the penalty includes loss of a driver's 
license or the awarding of points toward loss, there will be constant 
agitation for importing into the civil action all the criminal pro- 
tections. This has happened to New York’s procedure for enforce- 
ment of non-criminal traffic infractions. In a 1957 case, the New 





™" Ibid. 

* State v. Hayden, 32 Wis. 663 (1873). 

™ 251 Wis. 285, 29 N.W.2d 73 (1947). 

™ State ex rel. Zimmerman v. Euclide, 227 Wis. 279, 278 N.W. 535 (1938). 

™ Schuh v. State, 221 Wis. 180, 266 N.W. 234 (1936). 

™ Koch v. State, 126 Wis. 470, 106 N.W. 531 (1906); McClaim v. United States, 
224 F.2d 522 (D.C. Cir. 1958). 
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York Court of Appeals, in holding a traffic statute too vague and 
indefinite, said: “There are applicable to such prosecutions the 
rules of the criminal law.”*** It took several years and many deci- 
sions to reach this result.*** The procedure and effects of the civil 
action should be spelled out by statute, to avoid the necessity for 
litigation to determine applicable safeguards and effects. 
[To Be Conc.Lupep] 
ea aa v. Firth, 3 N.Y.2d 472, 474, 168 N.Y.S.2d 949, 950 (1957). 
™ See 


ote, 42 Cornett L. Q. 262 (1957); People v. Hildebrandt, 308 N.Y. 397, 
126 N.Y.S2d 377 (1955). 

















Private Zoning on Milwaukee's 
Metropolitan Fringe 


Problems of Drafting—Part Il 


ZicuRDs L. ZILE* 


A previous article’ dealt with the prevalence and effectiveness 
of private zoning by restrictive covenants in a rapidly urbanizing 
county on Milwaukee’s metropolitan fringe. During the course of 
the study that gave rise to the article, 100 sets of subdivision re- 
strictions? were carefully analyzed. From this analysis and from 
a study of local legislation and Wisconsin decisions, various draft- 
ing precautions have suggested themselves. The present article 
sets forth these precautions for the use of the practicing lawyer 
who has been asked to prepare private building and subdivision 
restrictions. No thorough exploration of the “semantic jungle’”’® 
has been intended, although occasional departures from an other- 
wise practical approach will be inevitable.‘ 

Numerous examples of form book drafting were uncovered, rep- 
resenting a mobilization of worn phrases evincing a reliance upon 





* B.A. 1956, LL.B. 1958, Univ. of Wis.; Fellow, Univ. of Wis. Law School. Part I 
of this study was published in the July issue of the 1958 Law Review (1958 Wis. 
L. Rev. 612). For an explanation of the scope of the study, see the preface to 
Part I written by Prof. J .H. Beuscher (1958 Wis. L. Rev. 610). 

1Beuscher, Private Zoning on Milwaukee’s ea Fringe—A Preface, 
1958 Wis. L. Rev. 610, and Consigny and Zile, Part I—Use of Restrictive Cove- 
nants in a Rapidly Urbanizing Area, 1958 Wis. L. Rev. 612. 

*A microfilm of the one hundred sets, with amendments, was provided the 
University of Wisconsin Law School through the courtesy of Will Woesner Ab- 
stract Company, Waukesha, Wisconsin. 

* BEUSCHER, LAND Use Controxs ch. V, § 1 (1958). 

‘Ever since the English case of Tulk v. Moxhay, 2 Ph. 774, 41 ine, Rep. 1143 
(Ch. 1848), establishing the concept now referred to as “equitable g 
authorities have quarreled whether private restrictions, which are usually cast 
in a form recognizable “in equity” only, are to be classified as promises, interests 
in land, or what not. This doctrine of “equitable servitude” and the accompany- 
ing uncertainty have been a part of the juri dence of Wisconsin since Boyden 
v. Roberts, 131 Wis. 659, 111 N.W. 701 (1907). See also Swietlik, The Law of 
Restrictions on Land in Wisconsin, 41 Marg. L. REv. 227 (1958). Those who take 
a pragmatic rather than a conceptualistic view submit that the legal relation 
known as “equitable servitude” is a peculiar nse to the needs of the times 
and, therefore, should not be expected to qualify as an image of traditional con- 

ts. See, for example, CLARK, REAL COVENANTS Orner INTERESTS WHICH 


cep AND 
“Run WitH Lanp” 170 (2d ed. 1947) as quoted by Ascher, Private Covenants in 
Urban Redevelopment, URBAN REDEVELOPMENT: PROBLEMS AND PRACTICE 253 
(Woodbury ed. 1953). 
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past ineptitudes rather than a concern for function. A document 
aimed at creating a set of private restrictions should accomplish 
two broad objectives. First, it should define the scope of the private 
zoning scheme and, second, it should establish substantive regula- 
tory provisions within that scheme. This article is organized under 
these two functional headings. 


DEFINING THE GENERAL SCOPE OF A PRIVATE ZONING SCHEME 


Since private restrictions create legal relations of limited appli- 
cability, their dimensions must be clearly defined. The absence of 
sharply drawn limits is almost sure to bring about disturbing un- 
certainty or even lead to invalidation of the restrictions themselves. 
Furthermore, the draftsman must see to it that full effect is given 
to the legitimate purposes of the developer of land. Experience 
has shown that the following points should be included in any 
restrictive plan to assure sound coverage: Description of the area 
subject to the private restrictions; establishment of a “general plan 
or scheme of restrictions”; creation of procedures for their enforce- 
ment; prescription of the period of validity and mechanics of re- 
newal; and creation of procedures for orderly change. 


Establishment of a General Plan or Scheme of Restrictions 


Easements at law and covenants running with the land at law 
may still be useful for some planning purposes. In most instances, 
however, the client’s aspirations will exceed the limited capabilities 
of these devices. Among other things, he will desire that the re- 
strictions imposed be enforceable by any present and future owners 
of lots in the subdivision and that injunctive relief be available 
to the complaining party. This calls for an equitable servitude, 
the most common and versatile of all the private zoning tools.° 

When so conceived, the law of private zoning centers around 
the notion of a general plan or scheme of restrictions. Unless it 
fairly appears from the words of the instrument that it has been 
the intention of the parties executing it to preserve in the property 
involved a general developmental plan in the nature of equitable 
servitude, such servitude will fail to come into being. In partic- 
ular, where the restrictions are in a deed it must be made explicit 
that the parties intend to restrict the whole tract that embraces 
the parcel conveyed, or else the servitude will not attach to the 
land of the grantor. The burden thus created will not pass and 
be a burden upon the subsequent grantees of different portions of 





*See Legal Effect and Enforcement of Private Restrictions, p. 455 infra. 
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the same tract. On the other hand, the vicissitudes of business 
may make it desirable to work with smaller tracts rather than to 
treat all the land owned by a subdivider as a single tract.’ In this 
case the smaller area should be clearly defined. 

The establishment of a general plan, which term really compre- 
hends the description of the area as well, does not present any diffi- 
culty where the land affected is platted or otherwise unmistakably 
described and where the restrictions are recorded directly on the 
plat map or contained in a separate document. On the map the 
restrictions may be spelled out or portrayed graphically,* but even 
representation by line, color, or symbol may require an explana- 
tory legend. Thus, a line is a convenient means for the indication 
of setback along streets, waterfronts, and interior lotlines, but the 
term “setback” itself will demand further elucidation.’ 

Some variation in the restrictions from parcel to parcel is not 
ruled out under the concept of general plan, since the latter does 
not denote absolute uniformity in the appearance of the individual 
restrictions. Rather, it only requires a reasonably integrated de- 
velopmental plan and uniformity in the binding effect of the min- 
iature legal system operating upon the parties to the instrument 
and all subsequent purchasers with notice of the land covered by 
that system. The meaning of the term “general plan” is best 
illustrated by examining situations in which such plan is either 
absent or in doubt. Those situations most likely would involve 
restrictions imposed by provisions in individual warranty deeds. 
Suppose A owns three acres of riverside land known as “Mosquito 
Meadows.” At first, he disposes of one acre to B, the deed contain- 
ing a provision to the effect that “no mobile homes shall be parked 
in Mosquito Meadows.” The question immediately arises whether 
A has succeeded in establishing a general plan of restrictions ap- 
purtenant to the whole three acre tract so that purchasers of any 
of the remaining land would be burdened with the foregoing re- 
striction. Of course, nothing prevents the grantor from making his 
intention clear through a more elaborate provision. This, however, 
is not commonly done in deeds, since the very process of squeezing 
a few restrictions into the limited space of the standard printed 





* Boyden v. Roberts, 131 Wis. 659, 669, 111 N.W. 701, 704 (1907). On the con- 

mgm of rearrangement of the general plan, see Kramer v. Nelson, 189 Wis. 
, 208 N.W. 252 (1926). 

*See Consigny and Zile, supra note 1. 

*In Threedy v. Brennan, 131 F.2d 488 (7th Cir. 1942) it was held that the word 
“Beach” written across part of the plat map dedicated that part of the subdivi- 
sions as an access to the lake. 

*See Definition of “Building” or “Structure,” p. 468 infra. 
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deed form is suggestive of improvisation and not of a serious effort 
at land planning. The situation may be further aggravated if A 
conveys his second acre to C by a warranty deed embodying a mod- 
ified restriction, such as, “no mobile homes smaller than 25 feet in 
length shall be parked in Mosquito Meadows.” The grantee of 
A’s last acre, D, insists that his land is not encumbered by an 
equitable servitude on the grounds that there is no restriction in 
his deed and that the restrictions contained in the earlier instru- 
ments failed to establish a general plan. The court might well 
agree.*° 

Irrespective of the method adopted for putting restrictions on 
record, the grantor’s intention to establish a general plan can be 
made unequivocal by a concise preamble to the restrictions." The 
field study shows that such preambles habitually are inserted in 
restrictions set forth in separate documents but are almost non- 
existent on plats and in warranty deeds. The following example 
will suffice: 

The undersigned owners of [the subdivision] intending to 
establish a general plan for the use, occupancy and enjoyment 
of said subdivision, hereby declare that, for the mutual bene- 
fit of its present and future owners, all lots therein shall be 
subject to the following restrictions. 

If pleas for the abandonment of the standard printed warranty 
deed as a vehicle for evidencing private restrictions’? have not 





* Failure to establish a general plan: Janssen v. Foeller, 193 Wis. 334, 214 N.W. 
338 (1927) (restriction on land use—the only common restrictions); Burden v. 
Doucette, 240 Wis. 230, 2 N.W.2d 204 (1942) (restrictions on land use not in- 
cluded in the conveyances to all lots; deviations from residential use acquiesced 
in by lot owners); Clark v. Guy Drews Post, 247 Wis. 48, 18 N.W.2d 322 (1945) 
(grantor used nine separate kinds of restrictions in the conveyances: its only 
purpose, apparently, was to preserve the status of the property until such time 
as it should be able to — ye of the adjoining lots). e court’s opinion in the 
Clark case has been strongly criticized in BEuscHER, op. cit. supra note 3 at ch. V 
3 2. Abandonment of the general plan: Ward v. Prospect Manor Corp., 188 Wis. 
$4, 206 N.W. 856 (1926) (no abandonment or waiver by acquiescence despite 
the fact that 15 duplex residences had been permitted in violation of a single- 
family dwelling restriction im upon the 92-lot subdivision); Mueller v. 
Schier, 189 Wis. 70, 205 N.W. 912 (1926) (the few and slight deviations from the 
building line did not result in the abandonment of the setback restriction). 

“At times, courts may be f- liberal in finding a general plan. Stein v. 
Endres Home Builders, Inc., Wis. 620, 280 N.W. 316 (1938). rhe intent to 
establish a general plan is a question to be determined by the trial court. Clark 
v. Guy Drews Post, 247 Wis. 48, 18 N.W.2d 322 (1945). But cf. Vikes v. Pedersen, 
247 Wis. 288, 19 N.W.2d 176 (1945), where the Supreme Court of Wisconsin 

roceeded to examine on its own what the grantor of a parcel of land had 

tended by using a certain word and made conclusions contrary to the findings 
of the trial judge. 

* Consign dyn Zile, supra note 1, at 618-20. To be effective, private restric- 
tions must be in writing. Wis. Stat. § 240.06 (conveyances) and § 240.08 (con- 
tracts) (1957); Rice v. » 24 Wis. 461, 464-65 (1869). But a court may 
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been persuasive enough and restrictions continue to be embodied 
in such warranty deeds, then the developer should be certain to 
repeat the exact provisions in the deeds to every parcel. Insertion 
of private restrictions encumbering all lots in a subdivision in but 
a single deed to a single lot is surely to be discouraged.** 


Legal Effect and Enforcement of Private Restrictions" 


Nearly 75 percent of the sets of restrictions examined contained 
provisions concerning their legal effect and measures available to 
enforce them. Almost without exception the restrictions were de- 
clared to be “covenants running with the land”—probably not 
“at law,” though possibly “in equity.” The formal requirements 
for covenants running with the land at law are set out in the 
treatises..° In the case of covenants running with the land in 
equity or equitable servitudes, one or more of the formalistic re- 
quirements can be missing and the law may still satisfy expecta- 
tions. Even so, counsel should consult the treatises.* After com- 
plying with the requisite conditions, the servitude will come into 
existence. In Boyden v. Roberts," the Supreme Court of Wisconsin 
took a realistic view of the whole matter: 


Where the general plan or scheme of an agreement restricts 
property to a certain use and prohibits other uses, it is im- 
material whether the covenant runs with the land or not, 
where the agreement is made for the mutual benefit of all the 
land though held by different owners. In such case equity 
will enforce such servitude as between the several grantees 
of parts of the premises with notice."* 


enforce an oral restriction as creating an equitable servitude where there are 
rights arising from acts or conditions long enjoyed and where the parties have 
made improvements in reliance thereon or acted on a general plan of improve- 
ment of adjacent property. Florsheim v. Reinberger, 173 Wis. io, 179 N.W. 793 
(1921). The Florsheim opinion is peculiar in that it pretends to be the first to 
recognize the doctrine of equitable servitudes in Wisconsin. Actually, the re- 
spondent had called Boyden v. Roberts to the court’s attention. Brief for Re- 
spondents, pp. 19-20. 

*Consigny and Zile, supra note 1, at 619. 

“In an actual set of private restrictions the preamble should perhaps be fol- 
lowed by the substantive regulatory provisions. Provisions further ning the 
—— of a private zoning scheme (the “procedural” clauses) should be inserted 
at the end. 

%2 AMERICAN LAW OF PROPERTY if 9.1-9.23 (Casner ed. 1952); $3 TirFany, REAL 
Property §§ 848-857 (3d ed. 1939); 4 op. cit. supra note 4, ch. IV. 

* 2 AMERICAN Law OF Property §§ 9.24-9.40 (Casner ed. 1952); 3 TurraNny, REAL 
Property §§ 858-875 (3d ed. 1939); CLarK, op. cit. supra note 4, ch. VI. See also, 
Consigny and Zile, supra note 1, at 612-13. 

* 131 Wis. 659, 111 N.W. 701 (1907). 

“Id. at 668, 111 N.W. at 704. The legal accuracy of this statement has been 
greinned on the ground that the covenant actually does “run in equity.” 
wietlik, supra note 4, at 234. It would seem that the law, as stated by the 
Supreme Court of Wisconsin, is quite intelligible without the portrayal of a 
trotting restriction. 
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Ordinarily, the draftsman does not let his creation come into 
the world without accompanying words from which it is supposed 
to draw health and vigor. There were 41 such enforcement clauses 
substantially in this form: 


The foregoing restrictions shall bind the respective parties, 
their heirs, executors, administrators and assigns, and shall be 
enforceable by any owner of any land in said subdivision. 


Twenty clauses resembled a blown up FHA model:'® 


If the parties hereto, or any of them, or their heirs or 
assigns, shall violate or attempt to violate any of the covenants 
herein, it shall be lawful for any other person or persons own- 
ing any real property situated in said subdivision or develop- 
ment to prosecute any proceedings at law or in equity against 
the person or persons violating or attempting to violate any 
of the covenants and either to prevent him or them from so 
doing or to recover damages or other dues for such violation. 


Six other enforcement clauses were much more elaborate, often 
covering more than a typed page of legal size paper. Only seven 
sets of restrictions were drafted with a condition calling for for- 
feiture of title in case of breach of any of the restrictions. These 
forfeiture clauses were almost invariably a product of the early 
years of the study period. Since neither law nor equity favors for- 
feitures,?° provisions for such a drastic remedy may result in courts 
refusing to enforce any of the restrictions. 

The establishment of a legal relation fixes the remedies. Hence, 
any attempt to spell out remedies is superfluous? and may even 
be dangerous if the catalog of the available remedies turns out to 
be incomplete. At present, there is ample evidence that oftentimes 
the enforcement clauses, repetitious and resounding as they are, 
have little, if anything, to enforce. They may only serve as a de- 
ceptive shield for carelessly chosen substantive zoning restrictions. 

If the draftsman wishes to add a paragraph describing the gen- 
eral rights and duties of the subdivision residents, he might use 
something similar to this streamlined statement: 


These restrictions shall be binding on all and enforceable 





* FEDERAL Housinc AuTHority, Land Planning Bull. No. 3, Data Sheet 201 


(1949). 
® Poiebitzke v. John Week Lumber Co., 157 Wis. 377, 147 N.W. 703 (1914); 
Fay v. Lovejoy, 20 Wis. 407 (1866); Ascher, op. cit. — note 4, at 257-58. 
*“Since the arrangement was a general scheme for the improvement and 
development of property, it was unnecessary to provide expressly for enforcement 
by one grantee against another.” Stein v. Endres Home Builders, Inc., 228 Wis. 


620, 626, 280 N.W. 316, 318 (1938). 
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by any of the present and future owners of the land in [the 

subdivision]. 

The Supreme Court of Wisconsin has never decided whether a 
subdivider, or another person, no longer owning land in the sub- 
division, has standing in court to enforce the equitable servitude 
in gross. There is a possibility that our court, when presented with 
such a case, will follow the English rule?* and hold that the equita- 
ble servitude must be appurtenant to the land, so that one who 
does not own such land is remediless. Because of this ambiguity 
in Wisconsin law, it would be well to make the subdivider an 
agent of the lot owners even after his land has been sold, as is 
done in the following example: 


Any grantee of land in [the subdivision] by the acceptance 
of a deed thereto appoints [the subdivider] his agent for the 
enforcement of the restrictions.** 


However, Wisconsin should not feel constrained to follow the 
English rule, because in Wisconsin the analogous easements at law 
are being held “in gross,”** whereas in England they must be “ap- 
purtenant to land.”*° Thus, the Wisconsin court may adopt a 
contrary position and hold that, although violations of private re- 
strictions cannot be enjoined by one having no connection with, 





# London County Council v. Allen, [1914] 3 K.B. 642. 

* A provision to this effect has been held valid in Neponsit Property Owners’ 
— v. Emigrant Ind. Savings Bank, 278 N.Y. 248, 259-62, 15 N.E.2d 793, 797-98 
(1938): 

“[S]tressing the intent and substantial effect of the covenant rather than its 
form, it seems clear that the covenant may properly be said to touch and 
concern the land of the defendant and its burden should run with the 
land.... 


“The corporate plaintiff has been formed as a convenient instrument by 
which the property owners may advance their common interests . . . . [It] 
is acting as the agent or representative of the . . . property owners... . 
Only blind adherence to an ancient formula devised to meet entirely different 
conditions could constrain the court to hold that a corporation formed as a 
medium for the enjoyment of common rights of property owners owns no 
property which would benefit by enforcement of common rights and has no 
cause of action in equity to enforce the covenant upon which such common 
rights depend.” 

*For a definition of easement in gross, see RESTATEMENT, PROPERTY § 454 
(1944). An easement in gross is never presumed. Spensley v. Valentine, 34 Wis. 
154 (1874). However, the intention of the parties may determine whether the 
easement created is appurtenant to land or in gross. RESTATEMENT, PROPERTY 
Pot comment a (1944). The subdivider might even have the right to assign 

is power to enforce, if the law of easements is applied, directly or by analogy, 
to private restrictions. Poull v. Mockley, 33 Wis. 482 (1873) (assignment of an 
easement in gross). But see Stein v. Endres Home Builders Inc., 228 Wis. 620, 
280 N.W. 316 (1938) (delegation of the dispensing power under private restric- 
tions, vested in the subdivider, not allowed). 

* 12 Harssury, Laws or ENGLAND § 1124 (3d ed. 1955). 
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or interest in, their enforcement, such connection or interest does 
not necessarily depend upon the complainant having other prop- 
erty in the subdivision that would be affected by a breach of the 
restrictions or being otherwise damaged thereby.** A subdivider, 
in particular, may have a genuine interest in the policing of his 
private scheme in order to safeguard or enhance his reputation as 
a developer of attractive communities.*’ 

The agency provision can be strengthened by giving the sub- 
divider the right of summary enforcement without fear of personal 
liability. The following example could be used: 


Violation of any of the restrictions shall give [the sub- 
divider] the right to enter onto the property upon which such 
violation exists and to abate summarily, at the expense of its 
owner, anything or condition that may exist there in viola- 
tion of these restrictions, and ep subdivider] shall not thereby 
be deemed guilty of trespass for such entry and abatement. 


Such a right of entry is, of course, subject to the general qualifica- 
tions imposed upon self-help.2* On the other hand, the subdivider 
may want no part of enforcement after he has marketed his land. 
Then, despite the fact that under the restrictions outlined above 
the exercise of his power is discretionary, he may want to make it 
very clear that no persuasion will turn him into a policeman: 


The pp to enforce these restrictions is appurtenant to 
the land and neither [the subdivider] nor any previous owner 
of land in [the subdivision] shall have the power to enforce 
them after he has disposed of all his land in [the subdivision]. 


The subdivider may also rightfully desire to shorten the liberal 
statute of limitations on actions to enforce easements and private 
restrictions.*® This can be accomplished by providing that: 


No action shall be commenced to enforce these restrictions 
unless such action is commenced within [a specified number 
of years] after the act constituting their violation and, in case 
of the erection of a structure, [a specified number of years] 
after the completion of the structure complained of.*° 


* Van Sant v. Rose, 260 Ill. 401, 103 N.E. 194 (1913). 

* Already, a public body has, by statute, the right to enforce private restric- 
tions in the absence of ownership of any of the platted land. Wis. Stat. 
§ 236.293 (1957). 

oa Torts § 73 (2d ed. 1955). 66 C.J.S. Nuisances § 107 (1950). Mohr v. 
Gault, 10 Wis. 513 (1860). 

* Wis. Stat. §§ 330.16 (2), 330.19 (3) (1957). 

oe See nn Sn e draftsman ought to use his terms as con- 
sistently as possible. Recurring terms which have indefinite meaning should be 
written out on a check-list later, if the character of the subdivision reason- 
ably requires it, defined in a separate ph. Thus, the noun “structure,” 
might be defined either to include or excl such things as artificial decorative 
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Instead of putting in a shorter statute of limitations, the sub- 
divider may, on the contrary, try to insure that any violations can 
be litigated at any time during the 60 year period. This can be 
done by a statement indicating that the failure to promptly en- 
force any restrictions is not deemed a waiver of the right to do so 
thereafter.** Sometimes it is declared that the right to enforce 
restrictions is not barred by laches. There is serious doubt, how- 
ever, whether a private agreement or conveyance can abolish the 
equitable powers of a court in a given case.** 


Lifetime of Restrictions and Provisions for Their Renewal 


A provision for the termination of restrictions was found in 76 
out of the 100 sets of restrictions. This means that 24 sets were 
to remain effective in perpetuity, providing claims were filed every 
60 years.** The lifetime of the restrictions, where specified, ranged 
from 15 to 50 years, 25 years being both the median figure and the 
one most frequently used. Thus it seems that the subdividers of 
the study area allowed ample time for their subdivisions to mature 
under the beneficial influence of restrictions. No relationship was 
discovered between the lifetime of restrictions and the size of sub- 





mounds, television antenna towers, swimming pools, underground garages, cages 
for tennis courts, retaining walls, and outdoor fireplaces. See also p. 468 infra. 

* See supra note 10 (abandonment of the general plan) and text accompanying 
note 47 infra (change in character of the neighborhood). Change in character 
of neighborhood is an equitable defense available when the benefits sought to 
be realized through the ormance of private restrictions can no longer be 
secured because of sufficient rr g in the character of the neighborhood. 
2 AMERICAN Law oF Property § 9.39 (Casner ed. 1952). 

= “Equity is designed to do justice as far as practicable between the » 
and Poe: will not do an injustice even to a eatin where it can be svided.” 
Mueller v. Michels, 184 Wis. 324, 197 N.W. 201, 199 N.W. 380 (1924). It is also 
an established sg, od that there is no limit to the variety and application of 
equitable remedies. The court of equity has the power of devising and shaping 
its remedy so as to fit the changing circumstances of every case and the complex 
relations of all the ties. 1 Pomeroy, Equity JURISPRUDENCE, § 109 (5th ed. 
1941). In cases of this kind, the courts are | at a relationship which is 
recognized only “in equity” and will, most likely, allow the defense of laches if 
the defendant has pointed to an unreasonable delay in bringing the action and 
to knowledge of the course of events and acquiescence in. Pugnier v. 
Ramharter, 275 Wis. 70, 81 N.W.2d 38 (1957). 

* Wis. Stat. § 330.15 (5) (1957): 

“Actions to enforce easements, or covenants restricting the use of real 
estate set forth in any instrument of public record shall not be barred by 
this section for a period of 60 years the date of recording such instru- 
ment, and the timely recording of instruments expressly referring to such 
easements or covenants or of notices pursuant to this section shall extend 
such time for 60-year periods from such recording.” 

Thirty-year “claims” are required for those very few sets that are in the form of 
conveyances on condition. also Wis. Stat. §§ 330.15 (1) (4) (1957). 
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divisions. The figures did indicate, however, that the termination 
clauses were more often omitted in restrictions imposed upon small 
subdivisions. The termination clauses were generally very simple: 
“These restrictions shall be in force for a period of [a specified 
number] years from the date of this instrument.” 

Eighteen of the seventy-six termination clauses were drafted to 
provide for renewal or extension at the end of a fixed period. 
Twelve provided for automatic renewal for a shorter period, gen- 
erally ten years, if no objection were filed by a stated proportion 
of the property owners. This is the practice suggested by the 
FHA.** The rest made renewal depend upon affirmative action by 
subdivision residents. 

The automatic renewal clause is preferable because it projects 
the private zoning scheme into the distant future without human 
intervention, while, at the same time, it permits change. The 
agency making decisions with respect to renewal of restrictions 
should be a body smaller in size than all land owners in the sub- 
division. Since all those interested can change the zoning scheme 
in any manner at any time,** termination and renewal clauses 
would indeed be superfluous if 100 percent concurrence were re- 
quired. But, again, the law of Wisconsin is not clear on this point. 
We may assume that where a grantee accepts a deed with notice 
of a provision for termination or amendment of restrictions by 
less than all owners, he cannot later demand consent by all. The 
field survey shows that such arrangements, apparently unchal- 
lenged, have existed in Wisconsin and also have out-of-state author- 
ity behind them.** On the other hand, the courts may draw a line 
below which the percent of the interested persons is too small to 
permit termination or modification. There are decisions to the 
effect that in extreme situations, where the power to terminate or 
amend has been placed in the hands of a single person, mutuality 
is lacking.** 

Accustomed to the principle of majority rule, the draftsman prob- 
ably will employ a phrase such as, “a majority of the owners of lots 
in the subdivision.” But what does the phrase “majority of the 
owners of lots” really mean? Is the subdivider, who only holds a 





““ |. . after which time they shall be automatically extended for successive 
periods of ten years unless an instrument signed by [a stated proportion of the 
property owners] has been recorded to abolish or change these restrictions in 
whole or in part.” FHA, op. cit. supra note 19. 

* Genske v. Jensen, 188 Wis. 17, 205 N.W. 548 (1925). 
* Ascher, op. cit. supra note 4, at 265-67. 
* Id. at 245-46. 
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personal power of enforcement, an owner? Are cotenants of a par- 
ticular lot to be counted as a single unit in ascertaining the ma- 
jority? What about wives? One answer to these questions lies in 
a more definitive provision: 


In ascertaining the number of owners of a majority of lots, 
persons having the power to convey the fee simple in a given 
lot shall constitute a unit having a single vote. 

Here, for example, if one of three cotenants does not assent to a 
proposed change, the vote of the lot is against such a change. 


Amending Procedures 


Amending procedures are closely related to provisions defining 
the lifetime of restrictions and their renewal and many of the prob- 
lems discussed in the previous sections are encountered here. 

Only 31 sets embodied a provision for amendment. The remain- 
ing sets could not be altered without the concurrence of all lot 
owners and their wives. The difficulties that can be caused by a 
failure to establish amending procedures are well illustrated by the 
case of a small subdivision. There, the instrument flatly stated that 
the restrictions, as originally drafted, should remain in force for a 
period of 40 years. The next year, however, after the plat had been 
but partly developed, the subdivider found it desirable to revise 
the minimum dwelling size figures. In order to bring about this 
minor change he was forced to obtain 16 signatures.** For a 
spacious plat, an amending process of this sort would be exceed- 
ingly cumbersome and practically prohibitory. 

The study found that amending power was vested in “owners of 
all the lots,” “majority of the then owners of lots” (FHA type), 
“owners of 60 percent of the area,” “majority owners of lots,” 
“owners of a majority of the lots,” “owners of 75 percent of the 
lots,” “majority of the property owners in said subdivision,” and 
other variations.*® In only one case was it provided that the con- 
sent of the required number of owners “shall not be effective unless 
joined in by all of the owners of recorded mortgages covering lots 
owned by those persons who file such consent.” In two instances 
the subdivider retained veto power by providing “that [the sub- 
divider or his successors] as long as they or their legal representa- 
tives shall own any of the said lots, shall join in said declaration.” 





*See also Mueller v. Schier, 189 Wis. 70, 72, 205 N.W. 912, 913 (1926) (the 
restrictions “Shall in no wise be abolished or violated for a space of at least 
“a 

Ibid. 
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There were also two instances in which the effectiveness of any 
amendment was conditioned upon the recording of the instrument 
containing the amendment. There were no attempts to give the 
subdivider the power to amend unilaterally.“ 

It cannot be stressed too often that the draftsman should be 
unambiguous in his use of such terms as “owners” and “majority.” 
The position of cotenants, subdividers, and spouses should be 
clearly defined. Care should be taken to use the phrase “majority 
of owners” only when the count of heads is important and not 
the area of land controlled. 

In amending restrictions, care should always be taken not to 
amend the general plan out of existence. It might even be a good 
idea to remind the subsequent owners of this danger by stating in 
the restrictions that all amendments shall be consistent with the 
general plan of development. 


ESTABLISHING SUBSTANTIVE REGULATORY PROVISIONS 


The field survey disclosed that while draftsmen of private re- 
strictions are prone to overdo provisions defining the general 
scope of their zoning schemes, they often fail to go beyond vague 
generalities regarding substantive provisions. This is a serious 
matter for vaguely drafted substantive provisions are uninforma- 
tive. Moreover, in conflict situations they may easily become 
emasculated through narrow construction under the familiar rule 
requiring resolution of doubt in favor of the free use of land for 
all lawful purposes by the owner of the fee.*t The Supreme Court 
of Wisconsin has showed willingness to interpret private restric- 
tions to enable them to accomplish their functions,* and, yet, it has 
been held explicitly by the same court that equity will not raise 
an implied covenant in restraint of a beneficial use of property.** 

Although the utility of private restrictions lies in their pliancy 
and ability to affect land use controls beyond the minimum set by 
the police power,** they still must be kept within the bounds of 





“ Unilateral Aperdng power in a subdivider has not been called ineffective. 
Stein v. Endres Home Builders, Inc., 228 Wis. 620, 280 N.W. 316 (1938). “It 
was evidently expected that permission would be granted only in cases where 
the general scheme would not thereby be destroyed.” 

Frampton, Work of the Wisconsin ioe Court, Real Property, Mortgages, 
and Vendor and Purchaser, 1939 Wis. Law Rev. 87, 93. 

“ Roberts v. Gerber, 187 Wis. 282, 202 N.W. 701 (1925); Schneider v. Eckhoff, 
188 Wis. 550, 206 N.W. 838 (1926); Peterson v. Gales, 191 Wis. 137, 210 N.W. 
407 (1 
ao pertins v. Young, 266 Wis. 33, 39, 62 — 435, 438 (1954). 

“ Brugman v. Noyes, 6 Wis. 1 (1857) 

“ Consigny and Zile, supra note 1, at 4. See the grant of the zoning power 
to Wisconsin cities in Wis. STAT. §§ 62.23(7) (a), (b) (1957). 
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reasonableness. The courts will not enforce unreasonable private 
restrictions.*® This “unreasonableness” may date from the time 
of the creation of the restrictions or from a late date when changes 
in the community have made existing requirements anachronistic. 
The problems of unreasonable restrictions is related to the ques- 
tion of their abandonment.*® In Ward v. Prespect Manor Corp., 
the court said: 


Courts of equity will not enforce such restrictive covenants 
where the character of the neighborhood has so changed as 
to make it impossible to accomplish the purpose intended by 
such covenants. . . . Such changed conditions may result from 
the natural growth of the city, bringing industry, smoke, soot, 
and traffic into such close proximity to the restricted area as to 
render it undesirable for the purposes to which it is restricted. 
Such changed condition may also result from a failure on the 
part of the property owners to observe or comply with the 
terms of the covenant. These violations may be so general as 
to indicate a purvose and intention on the part of the resi- 
dents of the community to abandon the general scheme or 


purpose.*? 
There is not much that the subdivider or subdivision residents 
can do about changes which are taking place outside the subdivi- 
sion, but they surely can prevent destruction of the private zoning 
scheme by conscientious exercise of their powers to enforce.*® 
Quite often subdividers bind themselves either to make a reference 
to the restrictions in every deed executed by them or to provide 
each purchaser with a complete or digested copy of the restrictions. 

In the sections and appendices that follow, the findings of the 
field study are reported at length. It is felt that a rather complete 
reproduction of some of the restrictions actually used will give 
future draftsmen ideas about problems that have to be faced and 
steps that can be taken to improve the techniques of private zoning. 

Among the types of substantive private restrictions most fre- 
quently appearing, the three most numerous ones turned out to be 
restrictions which one also would expect to find in any public 
zoning scheme: restrictions on the basic land use (residential); 





“This principle has been stated in Doherty v. Rice, 240 Wis. 389, 8 N.W.2d 
734 (1942), as derived from Stein v. Endres Home Builders, Inc., 228 Wis. 620, 
280 N.W. 316 (1938), and Burden v. Doucette, 240 Wis. 230, 2 N.W.2d 204 (1942). 

“See note 31 supra. 

“188 Wis. 534, 544, 206 N.W. 856, 860 (1926). 

_“ Approximately one-half of all the sets contained severability clauses pro- 
viding that “invalidation of any one of these restrictions by judgment or court 
order shall in no way affect any of the other provisions which shall remain in 
full force and effect.” 
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location of buildings (setback); type of the dwelling (single-family). 
Land Use 


Of the 100 sets tabulated, 86 had a restriction on the purpose for 
which the land could be used. All, apart from two minor excep- 
tions to be discussed later, limited the use to residential purposes. 
In most instances this was accomplished by a direct statement to 
the affect that “all lots shall be used for residential purposes only.” 
Such provision might stand alone or be buttressed by another 
clause which declared, perhaps without adding anything to the 
power of the former, that “no office, business and commercial enter- 
prise of any kind whatsoever shall be conducted upon any lot or 
in any building.” 

Ordinarily, the general residential use clause was followed by 
another provision specifying the type of buildings that might be 
placed on the premises.*® This practice takes some of the ambiguity 
out of the word “residential.” Standing by itself, “residential” is 
a word which has to be read in context.*°® The use of land is not, 
however, determined exclusively by the type of buildings that may 
be erected thereon. This is illustrated by Lake Beulah Protective 
& Improvement Ass’n v. Christenson.5* There, the restrictions de- 
clared very plainly that “these premises shall be used for residen- 
tial purposes only.” The court held that the contemplated use of 
a road extending through lakeshore lots, providing acccess to the 
lake, did not violate the restriction. But the dedication of lots 
for the exclusive use for launching, dry-docking, and maintaining 
lot owners’ boats violated it.*? 

The Seventh Circuit Court of Appeals, in an earlier and similar 





“See p. 471 infra. 

In the case of Schneider v. Eckhoff, 188 Wis. 550, 206 N.W. 838 (1926), the 
premises were restricted against business enterprises dispensing intoxicating bev- 
erages, stables, and “any business detrimental to the interests of a first-class resi- 
dence neighborhood ....” The defendant was building a structure intended 
to be used in part to house stores, offices, a barber shop, and a drug store. The 
court took a look at the surrounding area and concluded that “first-class resi- 
dence neighborhood” did not mean the “Gold Coast” type but rather “‘a first-class 
residence neighborhood for the employees of the Milwaukee shops and of the 
industries contained in the valley.” Jd. at 555, 206 N.W. at 840. 

In Cunningham v. Miller, 178 Wis. 22, 189 N.W. 531 (1922), a public zoning 
case, the court said that the fact that churches were erected in a residential 
district did not materially affect its status as a residential district. But where 
the general land use restriction (residential) is combined with an unambiguous 
dwelling-type restriction (single-family dwellings), churches are excluded. Hall 
v. Church of the Open Bible, 4 Wis.2d 246, 89 N.W.2d 798 (1958) (private zoning). 

™ 272 Wis. 493, 76 N.W.2d 276 (1956). 

"“There is nothing residential about such use, and it could well depreciate 
the value of the surrounding property.” Jd. at 498, 76 N.W.2d at 278. 
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case,**> reasoned along the lines of the Christenson case, but by 
speaking in terms of “enhancement” rather than “depreciation” 
of the property values, arrived at a contrary result: 


As long as the specific things prohibited were not established, 
then anything that might make the whole property more desir- 
able as first-class residential property was not prohibited. . . . 
It would seem to us that the high character of the lots as resi- 
dential property would be enhanced by giving all who owned 
the lots in the addition access to the lake over the part dedi- 
cated in the plat as “Beach.” 


In the light of these decisions, the draftsman might be more spe- 
cific with respect to desirable or undesirable land uses. Of course, 
new dangers are sometimes created by incomplete enumeration and 
by definitional uncertainties.** 

Some subdividers defined land use in a more subtle way. In a 
dozen cases the land use was expressed in terms of the local zoning 
ordinances: “[The subdivision] shall be a Class B Residential Dis- 
trict, subject to the [town] zoning ordinances.” This practice raises 
an interesting question. Is it intended to freeze the standards of 
the ordinances in force at the time the restrictions are recorded, 
or is it intended that the standards follow every change in the 
public law? If the latter were the intention, all of the advantage 
gained by the use of private restrictions would be defeated, since 
the great value of private land use controls lies in their relative 
independence from the vicissitudes of local politics. 

In 15 instances, professional people were allowed to use their 
homes as offices. A common provision read: “Any owner or occu- 
pant who is engaged in a professional business may have a private 
office room in the dwelling to be erected on the premises.” Two 
of these clauses expressly prohibited any structural changes in the 
dwelling to adapt it to an office use. Also, only two sets undertook 
to define the permitted professions: architecture, dentistry, engi- 
neering, law, and medicine. There were numerous sets of restric- 
tions which in their land use section would provide that “no lot 
shall be used except for residential purposes,” and, in a further 
section on signs, would forbid the display of signs of any kind 
“except one professional sign.” Although it might be argued that 
the restriction on signs does effectively modify the otherwise un- 





sae v. Brennan, 131 F.2d 488 (7th Cir. 1942). 
Id. at 490. 

* The interpretation of some definitions is exemplified by Huntley v. Stanch- 
field, 168 Wis. 119, 169 N.W. 276 (1918) (“hotel”), and Roberts v. Gerber, 187 Wis. 
282, 202 N.W. 701 (1925) (“club”). 
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equivocal restriction on the use of land, it is not good to have con- 
flicting restrictions. 
Building Location 


In 83 of the 100 sets of restrictions the location of buildings on 
lots was regulated. Courts have enforced compliance with these 
restrictions by ordering removal of buildings or parts of buildings 
overstepping the prescribed setback lines.** 


Front Yard 


In all 83 cases there was a restriction establishing a minimum 
front yard. Generally, this took the form of a statement that no 
building could be erected closer than a specified distance from 
either the front lot line or the center line of the front street. A 
distance of 75 feet was characteristic where the setback was meas- 
ured from the center line of the street and a distance of 50 feet 
was most common where the front lot line was the line of reference. 
These figures are approximately the same as the average minima 
set by zoning ordinances in the study area.*’ In only ten subdivi- 
sions both minimum and maximum setback were specified and 
none required adherence to a uniform setback line. Within sev- 
eral subdivisions the setback varied depending on the location of 
the lot. A few subdividers again had chosen to gear their restric- 
tions to local zoning ordinances. In one case, a thoughtful sub- 
divider had replaced the common front Setback restriction by the 
following provision tailored to suit the peculiarities of the neigh- 
borhood: 


Due to the topography of the land . . . it is impractical to 
impose . . . certain or defined building setback, and whereas 
the beauty and the value of lots bordering the creek . . . will 
be greatly enhanced by considering that portion of the lot 
bordering or facing the creek as the front of the lot, therefore, 





* Schneider v. Eckhoff, 188 Wis. 550, 206 N.W. 838 (1926). 


74 FRONT-YARD UNDER PUBLIC ZONING ORDINANCES 
(in feet 
District Brookfield (Ren) New Berlin Muskego 
Residence A 
(Muskego: A-2) 50 50 50 
Residence A-l 50 
Residence B 50 40 50 


Residence C 50 
Line of reference—Front lot line or street line. Brookfield (Revised) refers to 
the zoning ordinance of the Town of Brookfield as revised in 1952. Goldstein, 
Land Use Control Problems in Waukesha County, 1955, App. XI (unpublished 
thesis in University of Wisconsin Law Library). Goldstein’s study was concluded 
in 1955 and covered the same area which is the object of the present study. 
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each residence erected on each of said lots . . . shall be built 
as to have the general appearance of the front of the dwelling 
facing the creek and the land between the dwelling and the 
creek shall be considered as the front yard and wherever pos- 
sible landscaped accordingly. 


Side and Rear Yards 


Approximately two-thirds of the subdivisions having a restriction 
on the front yard also had restrictions on either the side yard, rear 
yard, or both. In most cases, the two went together and usually 
were expressed in terms of minimum distances from “interior lot 
lines.” The minimum required setback varied from 3 to 35 feet 
for a single yard, with the median being 15 feet.5* In the older 
and less exclusive subdivisions, where detached garages and even 
chicken coops were a common sight, side yard restrictions generally 
did not apply to outbuildings located in the back yard. In those 
instances very little use was made of provisions limiting the extent 
to which outbuildings might occupy the back yard. Such restric- 
tions could be expressed in terms of percentage of the back yard 
area. 


Corner Lots, Through Lots and Irregular Lots 


Corner lots, through lots, and irregular lots demand specially 
worded setback restrictions as the ordinary concepts of “front 
yard,” “side yard,” and “rear yard” are not helpful to get a build- 
ing placed properly with respect to more than one street. Un- 
fortunately, about one in every four subdividers had failed to 
appreciate the need for a special treatment of land located at street 
intersections. Those who had been more careful about this strove 
to accomplish their purpose in one of two ways: (1) by defining 
setback in terms of a distance “from the center line of any street”; 





® SIDE-YARD (SINGLE) UNDER PUBLIC ZONING ORDINANCES 


(in feet) 
District Brookfield (Rev.) New Berlin Muskego 
Residence A 
(Muskego: A- 25 25 20 
Residence’ A-1 m 25 
Residence B 20 15 12 
Residence C 12 
REAR-YARD UNDER PUBLIC ZONING ORDINANCES 
in feet; 
District Brookfield (Rem) New Berlin Muskego 
Residence A 
(Muskego: A-2) 25 25 20 
Residence A- 25 
Residence B 20 20 12 
Residence C 12 


Source: Goldstein, op. cit. supra note 57. 
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or, (2) by providing for a different setback “from the center line 
of an abutting street,” or “from any side street line.” The fore- 
going clauses may provide a satisfactory solution to problems found 
in most subdivisions. In a case arising under a City of Milwaukee 
zoning ordinance®® it was held that the requirement that buildings 
be set back 15 feet requires, in the case of a corner lot, a setback 
of 15 feet on each street. Another public zoning decision illustrates 
the difficulties that may arise even under detailed setback provisions 
when the parcel of land involved is oddly shaped. The ordinance 
interpreted in State ex rel. Bollenbeck v. Shorewood Hills*® had 
envisaged four types of lots (interior, corner, through, and tri- 
angular), and three types of setback (front, side, and rear). De- 
spite the fact that the lot lay in the fork of two intersecting streets 
and that almost 60 percent of its perimeter was street frontage, the 
court felt compelled to hold, under the definitions, that this was 
an interior lot and to allow the smaller side yard on one of the 
streets. Although the court dropped the instructive hint that “the 
back or rear of the building is the part opposite the front,”® it 
obviously had a difficult time to decide which way to turn. 


Definition of “Building” or “Structure” 


Whenever the meaning of land planning terms has to be ascer- 
tained, the attorney should supplement the very small number of 
cases involving private restrictions by cases interpreting such 
terms in zoning ordinances. 

In order to avoid later hardships, it is important to define the 
meaning of “building” or “structure” for setback purposes. This 
is especially true today when wide overhangs, open carports, patios, 
various roofless protrusions and amusement installations are be- 
coming fashionable and quite ubiquitous in modern suburbs. 
Again, less than one-third of the 100 sets of restrictions contained 
provisions to this effect. Where the definition was present it was 
usually cast in the following form: 


For the purpose of this restriction eaves which project no 
more than [a stated number] feet from the building line, un- 
covered steps, and uncove rches shall not be considered 
as part of the building, provided, however, that this shall not 
be construed to permit any portion of any structure on any 
lot to encroach upon another lot. 





® Hayes v. Hoffman, 192 Wis. 63, 211 N.W. 271 (1927). 
® 237 Wis. 501, 297 N.W. 568 (1941). 
“Id. at 509, 297 N.W. at 572. 
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In Mueller v. Schier,°? the defendant was ordered to remove a 
porch protruding over the setback line, under a definition of 
“building” which included “porches and every permanent erection 
which will obstruct view in any degree.” The court said that no 
rule could be laid down as an absolute guide and that the decision 
in each case had to be governed by its own facts. It intimated that, 
apart from situations in which the general scheme had been aban- 
doned, a court might be unwilling to grant injunctive relief where 
the complaining party had allowed expensive improvements to be 
made without objection.** Less than a year later, it was decided 
in Petersen v. Gales** that “the word ‘house’ is an all-inclusive 
word, and may include any and every kind of a structure depen- 
dent upon the context in which it is used and the purpose sought 
to be effected.”* 

The declaratory judgment case of Vikes v. Pedersen** applied 
the foregoing principle to the term “structure” in a private restric- 
tion.*? A filling station had been erected on the north portion ob- 
serving the 16 foot setback, but the station operator, plaintiff in 
this action, used the strip, which was covered with cement drive- 
ways and contained filler pipes, for car maintenance purposes and 
for exhibiting movable advertising signs. The supreme court said 
that: 


Since plaintiffs are allowed the use of the sixteen-foot strip 
for some business purposes, it is considered that a convenient 
concrete approach at ground level and underground storage 
tanks are not included within the prohibition, but otherwise 
the use thus provided for is incidental and actually transitory 
in its nature as distinguished from storage and complete use.** 


This reversed the holding of the circuit court to the effect that the 
instruments involved placed no restriction on the use of the prem- 
ises excepting only the setback restriction. Pursuant to the man- 
date of the supreme court the circuit judge entered his order. Once 
more the defendant neighbors showed dissatisfaction with the 





"189 Wis. 70, 205 N.W. 912 (1926). 

® Id. at 82-83, 205 N.W. at 917. 

“191 Wis. 137, 210 N.W. 407 (1926). 

“Id. at 139-40, 210 N.W. at 408. 

* 247 Wis. 288, 19 N.W.2d 176 (1945). 

““...mo structure whatsoever shall pe constructed or erected upon said 
‘north portion’ within sixteen feet of the east line of said ‘north portion’ either 
by way of a new structure or change in or addition (other than ordinary repairs) 
to the building now located on said ‘north portion... .’” Id. at 291-92, 19 
N.W.2d at 177. 

* Id, at 293, 19 N.W.2d at 178. 
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judge’s ruling and began a mandamus action® contending that the 
order of the circuit court was not in accord with the mandate of 
the supreme court. In particular, it was alleged that it failed to 
prohibit obstructions in the nature of parked automobiles, house 
trailers, and other types of vehicles which interfered with the en- 
joyment of light, air, and vision in said area, and that it did not 
prohibit the use of the 16 foot strip for parking, greasing, washing, 
repairing, and cleaning of motor vehicles. The supreme court, 
however, was of the opinion that the substance of its directions 
had been complied with. It added that if the station operator 
acted on the 16 foot strip as if he had a garage building there, his 
activities would no longer be incidental to the garage business, but 
rather independent and thus prohibited by the restriction. 

The nondiscrimination between a narrowly understood term, 
such as “building line,” and broad aesthetic considerations under- 
lying not only attempts to establish yards free of obstructions but 
also land use controls in general, is further evidenced by the deci- 
sion in Perkins v. Young.” The restriction that provoked the con- 
flict provided that “no building shall be located on any lot in said 
plat nearer the front lotline than the building line shown as 
shown on said plat.” The defendant constructed a garage resting 
on the same level as the basement of his dwelling house, protruding 
somewhat above the ground level, and extending within five feet 
from the front lot line. He argued that the garage was not “on the 
lot” but largely in the ground. Nevertheless, the court refused to 
adopt the defendant’s view and found a violation. In its opinion, 
the court stated that, 


in properly construing such restrictions, the object which the 
restrictions were designed to accomplish is to be taken into 
consideration. . . . It appears obvious that the two main objec- 
tives sought to be accomplished by the restriction before us 
... are as follows: 

(1) To prevent the obstruction of the view of the owners of 
adjoining properties; and, 

(2) To foster and preserve the attractiveness of the platted 
area as a desirable residential section . . . . 

Such second objective is an aesthetic one. .. . 

Even if defendants’ garage were entirely below the grade so 
that no portion of its side walls projected above the surface 
of the surrounding ground, such a structure would violate the 





® State ex rel. Pedersen v. Drury, 248 Wis. 243, 21 N.W.2d 408 (1946). 
* 266 Wis. 33, 62 N.W.2d 435 (1954). 
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purpose sought to be accomplished by such last-mentioned 

objective.” 
The court avoided the question of whether retaining walls pro- 
tecting a private driveway leading into defendants’ premises, the 
top of which would not project above the surface of the surround- 
ing ground, would constitute a violation of the setback restriction. 

Perhaps the dicta in the foregoing cases are too broad. The 
draftsmen should not rely on their language to the extent of hoping 
to assure aesthetic niceties—landscaping, vegetation, fencing—by 
means of an ordinary setback provision. Where the topography of 
the subdivision may require retaining walls along the streets, drive- 
ways, or exposed basements, the restrictions ought to be tailored 
to suit the peculiarities of the location. If the case law develops 
along the lines suggested in the Pedersen and Perkins cases, it might 
be held that ornamental trees and hedges are also “structures” inas- 
much as they are really man-made and interfere with the neighbors’ 
light, air, and vision. The progression of cases in that direction 
would create an appalling uncertainty among subdividers and 
subdivision residents. 


Dwelling Type 


Seventy-eight sets had a restriction on the type of dwelling that 
could be placed on the premises. Apart from four sets having ex- 
ceptions with respect to multiple dwellings, in every case the re- 
striction was one limiting the dwelling to a single-family home: 
“Only single-family residences shail be built on each residential 
lot, and only one residence on a lot.” 

Several subdividers had made the attempt to define “family” as 
“a unit consisting of one person, or two or more persons related 
by blood or marriage, residing on the premises as a single house- 
keeping unit, and including domestic servants, if any.” As shown 
by the case of Missionaries of Our Lady of La Salette v. Village of 
Whitefish Bay," the neglect to properly define the term “family” 
may have unexpected results. Here, the village zoning ordinance 
restricted the use of buildings and premises to single-family dwell- 





" Id. at 39-40, 62 N.W.2d at 438. 

"Where in a residential subdivision a pee, My mene nen allowed “not 
more than one single-family dwelling . . . shall be erected upon . . . each lot” 
and another provision in the set allowed water pumping stations to be main- 
tained by the owners jointly the Court held that the dwelling type restriction 
did not prevent maintenance of both a residence and a pum ing station on the 
same lot. Siler v. Read Investment Co., 273 Wis. 255, 33, 17 .W.2d 504, 510 


i 


Wis. 609, 66 N.W.2d 627 (1954). 
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ings and defined the word “family” as “one or more individuals 
living, sleeping, cooking, or eating on premises as a single house- 
keeping unit.” A group of Roman Catholic priests and laymen 
occupied a large twenty-room house on Lake Michigan. The 
priests were helping parishes with missions conducted within parish 
churches away from the premises and with other tasks. The 
supreme court said that it could find no legislative intent to re- 
strict the use of the premises only to persons related by blood or 
matriage."* 


Principal Private Zoning Restrictions 


Private restrictions should be molded in detail to suit the needs 
of a given neighborhood, but every set should include three types 
of basic clauses, namely, restrictions concerning lot size, dwelling 
size (or cost), and architectural or design control. Without one 
or more of these restrictions, the neighborhood will be open to 
non-conforming and damaging development, since only private 
agreement can legitimately impose varied requirements of the 
nature described. 


Lot Size 


A restriction on minimum lot size was discovered in 31 of the 
100 sets. It appeared in the following distinct forms: 

(1) Minimum area (in six cases): “The premises shal! not be 
divided or resubdivided into lots having an area of less than [a 
specified number] square feet.” 

(2) Minimum frontage or width at the building setback line 
(in one case): “No dwelling shall be erected or placed on any lot 
having a width of less than [a specified number] feet at the min- 
imum building setback.” 

(3) Minimum area and width combined (in seventeen cases). 

(4) Provision against resubdivisions only (in six cases): “No 
lot shall be resubdivided”; “No lot shall be divided into smaller 
building plots.” 

(5) Other provisions (in one case): “All resubdividing to be 
approved by the subdivider.” 

The minimum area ranged from 7,000 square feet (i.e. approxi- 
mately a 60 by 120 feet lot) to 43,560 square feet (i.e. one acre). 
The average size lot was 18,400 square feet; the median was 15,000 
square feet, which was also the modal size. These lot sizes are not 





™ Id. at 615, 66 N.W.2d at 630. 
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large in view of the fact that only very few homes in the study were 
connected to a metropolitan sewage system and the land in the 
area consisted of clay soil with very low porosity. In many in- 
stances, the soil in swampy areas has been saturated with private 
sewage."> Minimum frontage ranged from 60 to 100 feet. The 
average width of lots was slightly over 76 feet; the median width 
was 75 feet.” The lots are probably wider where the subdivider 
contemplates developing a neighborhood of ranch homes. 


Dwelling Size 


Fifty of the one hundred sets examined contained a restriction 
on the minimum size of dwelling that could be built on the lot. 
There was considerable variation in size standards and a wealth 
of diversely worded restrictions. It seems as if more ingenuity has 
been used in drafting provisions concerning the dwelling size than 
in preparing any other restrictions. Even if perfection has not 
been reached here, it is refreshing to come upon some custom 
drafting in a field where plagiarism is evidently the rule. The 
restrictions found in the study are set forth in Appendix A to 
this article. 

While there is no evidence of lots growing in size over the period 
studied (actually the opposite was true—the acre lot was a phenom- 
enon of the early days), it was quite apparent that dwellings tended 
to become more spacious with the passage of time. It seems that 





*® Goldstein, op. cit. supra note 57 at 231-34. 


4 LOT SIZE UNDER PUBLIC ZONING ORDINANCES 
District Brookfield (Rev.) New Berlin Muskego 
(1) Lot Area (in square feet) 

Residence A 

(Muskego: A-2) 20,000 20,000 20,000 
Residence A-1 17,5008 
Residence B 15,0008 15,000 15,000 
Residence C 15,000 

(2) Lot Width (in feet) 

Residence A 

(Muskego: A-2) 120 100 120 
Residence A-1 110 
Residence B 100 100 100 
Residence C 100 
a: per family. 


Source: Goldstein, op. cit. supra note 57. 
Wis. Stat. § 236.16 (1) (1957): “In counties having a population of 40,000 or 
more, each lot in a residential area shall have a minimum average width of 50 


feet and a minimum area of 6,000 square feet; in counties of less than 40,000, 
each lot in a residential area shall have a minimum average width of 60 feet 
and a minimum area of 7,200 square feet.” This section was created by Wis. 
Laws 1955, ch. 570. Prior to that Wis. Stat. §236.03 (7) ase required lower 


,000 respectively. 


figures: 30,000 or more, 40 and 4,800; less than 30,000, 50 and 
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the escapees from the urban congestion are once again building 
bigger and bulkier houses on shrinking lots. 

The survey disclosed that dwelling size restrictions were of a 
relatively recent origin: one-half of all floor area restrictions were 
concentrated in the last two and one-half years of the study period. 
Volume restrictions are even more modern; all of them, with but 
a single exception, have been drafted during this recent period. In 
the early period the minimum ground floor area ranged from 625 
to 1,000 square feet. The average minimum area was 770 square 
feet, while the median was 760 square feet. The later period 
showed a considerable increase in the above figures: range 740 to 
1,250 square feet, average 1,000 square feet, and median 975 square 
feet.” Where the dwelling did not have a full basement and where 
the restrictions required a larger minimum ground floor area on 
that account, the addition required was on the average 20 percent 
of the basic figure, although there was wide variation among the 
individual cases. Similarly, where the height of the dwelling ex- 
ceeded one story and where the restrictions allowed a smaller min- 
imum for that reason, the subtraction allowed was on the average 
20 percent of the basic minimum. But again there was no uni- 
formity in the cases. The minimum volume ranged from 12,250 
cubic feet to 20,000 cubic feet. The average minimum volume 
was 17,500 cubic feet."* In the sole instance in which the restric- 
tion made a special provision for dwellings not having a full base- 
ment, a 25 percent deduction from the basic minimum volume 
was permitted. 


Cost 


In the discussion of the dwelling size restrictions, it was pointed 
out that they were a rather recent development. However, it would 
be improper to conclude that a decade or more ago subdividers 
had been without any tools for controlling the size of structures. 





ee DWELLING SIZE UNDER PUBLIC ZONING ORDINANCES 


District Brookfield (Rev.) New Berlin Muskego 
Residence A 
(Muskego: A-2) 20,000 950 900s 
Residence A-l 17,500 
Residence B 12,5004 7208 8006 
Residence C 8006¢ 


a: first floor, if basement (in a feet); 
b: dwelling volume, not including attic (in cubic feet); 
c: dwelling volume, excluding garage (in cubic feet); 
d: dwelling volume, with or without basement (in cubic feet); 
e: first floor (in square feet). 
Source: Goldstein, op. cit. supra note 57. 
™ See note 77 supra. 
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The minimum cost restriction was widely used for this purpose: 
“No dwelling shall be erected or placed upon any of the lots in the 
subdivision, the actual cost and value of which dwelling shall be 
less than [a specified amount] dollars.” And, even though there 
is no necessary relationship between the cost of a residential build- 
ing and its size, it may be said with reasonable assurance that small 
but expensively constructed buildings will not normally decrease 
values of the neighborhood properties. 

No attempt was made to ascertain the facts underlying the dis- 
appearance of the minimum cost clauses from the more recent sets 
of restrictions. However, their disappearance might be explained 
by the instability of building costs in the post-World War II period. 
It was during those years of boom that the subdividers seem to 
have abandoned their efforts to tie the desired cost figures to some 
price index which would not be revised at brief intervals. This 
hypothesis seems to be supported by the pattern of modifications 
in the wording of the cost restrictions. Prior to the outbreak of 
World War II there was not a single instance of building costs 
being expressed in terms of costs prevailing in a given year. People 
must have had confidence in the dollar and the depressed price 
levels when they wrote the $3,000 and $4,000 minimum cost re- 
strictions. Today such amounts of money would barely pay for 
the basement of a modest split-level. During the 1940’s the con- 
verse was true. Nearly every cost restriction specified the base year. 
The year 1940 was favored most. The characteristic minimum 
costs rose to $6,000 and $7,000. As the cost curve began to climb 
more steeply, cost restrictions became more and more elaborate, 
although less common. The FHA type cost restriction’® was en- 
countered quite generally in the early 1950's: 


No dwelling shall be permitted on any lot at a cost of less 
than [a specified amount] dollars based upon cost levels pre- 
vailing on the date these restrictions are recorded, this being 
the intention and purpose of the restriction to assure that all 
dwellings shall be of workmanship and materials substantially 
the same or better than that which can be produced on the 
date these restrictions are recorded at the minimum cost stated 
herein for the minimum permitted dwelling size. 


In other cases the minimum cost figure was tied to the Index of 
Building Costs published by the United States Bureau of Standards 
or to the Price Index of the United States Bureau of Labor Statis- 
tics. Where a price index figure was used, adjustments would be 





” FHA, Land Planning Bull. No. 3, Data Sheet 201 (1949). 
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made for price changes: “In the event that the building costs re- 
cede or advance, then the same proportion downward or upward 
shall prevail as to the building costs specified.” The minimum 
cost restriction last recorded in the study period stood at $16,500. 

It is doubtful whether the dwelling size restriction alone, or in 
combination with an architectural control provision, could be a 
complete substitute for the cost restriction. It seems that in the 
areas of material and workmanship quality the cost restriction 
still has real value. Architectural control concerns itself with ex- 
terior appearance only and, since the size of a dwelling and its 
exterior look do not by themselves determine its value, a cost re- 
striction may be a welcome means by which attractive interior 
fixtures, trimmings, and decorations can be assured. In drafting 
the cost restrictions it should be made clear what items make up 
the minimum cost figure. A common provision of this kind read: 
“. . . including reasonable architect fees as well as reasonable profit 
to builder, but exclusive of landscaping, fences, and other permis- 
sible structures, and also exclusive of the cost of the lot.” 


Architectural or Design Control 


The most common among the principal private zoning restric- 
tions were provisions for some type of architectural or design con- 
trol. There were 58 in all. For the purposes of this study, archi- 
tectural control or design provisions are those restrictions which, 
in an attempt to control the architectural design of the buildings, 
require approval of their plans, and oftentimes specifications, by 
some private individual or a body of private individuals. Besides 
these general restrictions there are others which impose particular 
design requirements, such as the style of the dwelling and the use 
of certain building materials. They will be discussed later under 
a separate heading. 

Architectural control restrictions play an important role in the 
creation and maintenance of the attractive and harmonious ap- 
pearance of residential subdivisions. Notwithstanding the presence 
of the restrictions discussed earlier, the appearance, the value, and 
thus the desirability of a neighborhood may be ruined through the 
erection of stylistically discordant structures, each individually 
meeting the setback, size, and cost requirements. 

An architectural control provision should embody the following 
elements: (1) Description of the form and scope of the approval; 
(2) designation of the approving authority; (3) statement of the 
procedure for the appointment or selection and replacement of 
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individuals or bodies (for instance, architectural control commit- 
tees) having the power to approve or disapprove; (4) list of stan- 
dards for the guidance of the approving individuals or bodies; 
(5) statement of the procedures to be used by the applicants and 
the approving authority; and (6) clause of limitation cutting off 
the right to bring an action against a non-complying owner. 

When measured against these elements, the large majority of 
the architectural control provisions were deficient in one or more 
respects. For the purpose of analysis, these provisions can be ar- 
ranged roughly into three classes: (1) extremely short clauses, 
perhaps not legally enforceable because of vagueness;’° (2) more 
precise clauses but still noticeably defective in several respects; and 
(3) rather complete clauses (frequently the FHA type), defective 
only in some minor particulars. 

The common trait of the short clauses lies in their being devoid 
of most of the essential elements that go into the make-up of mean- 
ingful and effective architectural control restrictions. Invariably 
they fail to include any standards for the guidance of the approv- 
ing authority.*! Quite typically there are no provisions for alter- 
nates in case the named persons (usually subdividers) die, become 
incapacitated, or cannot be reached. Where a committee must de- 
cide on the acceptability of building plans, no provision for its 
composition and selection of members is inserted. None of the 
short clauses studied contained any provision specifying the period 
of time within which the approving individual or body would be 
required to take action of some kind, lest he be deemed to have 
waived the approval requirement. 

There were a few architectural control restrictions which man- 
aged to pass the stage of awkwardness and deficient simplicity, but 
which, nevertheless, fell short of the goal of designing well-rounded 
restrictions. The following clause is representative of this half-way 
achievement: 


No dwelling shall be erected or moved upon any of said 
lots without the approval of the plans or written consent from 
the subdivider or his successors or assigns. If the subdivider 
or his successors or assigns fail to disapprove or approve the 
same with ten days after application therefor, then such 





“ Thirty-five (or 60 percent) of the fifty-seven architectural control provisions 
were of the short type. Some of the characteristic wordings found were: all plans 
are to be —— by the seller; all building locations, plans and specifications 
must be submitted to and oo in writing by the subdivider; all plans and 
specifications to be approved by building committee or the subdivider. 


“On the legal consequences of the absence of standards, see pp. 479-80 infra. 
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approval shall be obtained from a majority of the owners of 

lots in said subdivision. 

The shortcomings of the foregoing restriction are fairly obvious. 
First, it does not set forth any standards for the guidance of the 
persons charged with passing upon the appropriateness of the 
plans. Second, it does not have a clause of limitation for the pro- 
tection of the owner, or his successors in title, failing to obtain 
plan approval. Finally, it does not make clear what the term “rm a- 
jority of the owners of lots” really means.** 

Less than one-third of the architectural control restrictions were 
relatively complete. Several of them were in the exact form sug- 
gested by the FHA.** In the remaining instances the influence of 
the FHA model was discernible, although the pattern was modi- 
fied to some degree to suit the desires or needs of the particular 
developer. 

In most instances both the plans and specifications had to be 
approved. Frequently, the plot plan showing the location of the 
building also had to be passed upon. A few cases required, in 
addition to the foregoing, the submission of an archiiect’s sketch 
or view of the proposed building. 

The approving authority was placed variously in the hands of 





* See pp. 460-62 supra. 


* FHA, op. cit. supra note 79. 
* An example of a restriction tailored after the FHA model follows: 


“No building shall be erected, placed, or altered on any building plot in this 
subdivision until the building plans, specifications, and plot plan showing the 
location of such buildings have been approved in writing as to conformity and 
harmony of external design with existing structures in the subdivision, and as 
to location of the building with respect to to phy and finished ground ele- 
vation, by a committee com of the subdividers and [named persons], or by 
a representative designated by a majority of the members of said committee. 

“In the event of incapacity, death or resignation of any member of said com- 
mittee, the remaining member, or members, shall have full authority to approve 
or Ser such design or location, or to designate a representative with like 
authority. 

“In rs event said committee, or its designated representative, fails to approve 
or disapprove such design and location within [a specified number] days after 
said plans and specifications have been submitted to it or, in any event, if no 
suit to enjoin the erection of such building or the making of such alterations 
has been commenced prior to the completion thereof, such approval will not be 
required and this restriction will be deemed to have been fully complied with. 

“Neither the members of such committee, nor its designated representative 
shall be entitled to any compensation for services performed pursuant to this 
restriction. 

“The powers and duties of such committee, and of its designated representa- 
tive shall cease on and after [a specified ae Thereafter the approval described 
in this restriction shall not uired unless, prior to said date and effective 
thereon, a written instrument shall be executed by the then record owners of a 
majority of the lots in this subdivision and duly recorded appointing a repre- 
sentative, or representatives, who shall thereafter exercise the same powers pre- 
viously exercised by said committee.” 
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the subdivider, an architectural control committee, lot owners in 
the subdivision, or some combination thereof.** Procedures for 
their selection varied: 

1. A committee appointed by the subdivider, and when the sub- 
divider disposed of his interest in the subdivision, a neighborhood 
committee was to be appointed or elected by a majority of the then 
lot owners; 

2. At any time the record owners of a majority of lots were to 
have the power through a duly recorded written instrument to 
change the membership of the committee or to withdraw from the 
committee or to restore to it any of its powers and duties; 

3. The committee was to be composed of the subdividers and 
two other members selected by the majority of the lot owners; 

4. The right to review and pass on all plans and specifications 
submitted could be assigned by the subdivider to all of the lot 
owners in said subdivision, who could set up an architectural con- 
trol committee of a specified number of their own group to review 
and pass on such plans and specifications. In the absence of such 
committee being selected, then written approval of a stated per- 
centage of the lot owners was required for any plans and specifi- 
cations submitted; 

5. The subdivider could, at any time, assign the right of approval 
to a committee of his own choosing, said committee to consist of 
one or more persons. 

There were several well drafted clauses setting forth standards 
to be followed by the reviewing authority: 


[The approving authority] shall have the right to refuse to 
approve any such plans and specifications which are not de- 
sirable in their opinion for aesthetic or other reasons, and in 
so passing upon them they shall have the right to take into 
consideration the suitability of the proposed building and of 
the materials of which it is to be built to the site upon which 

it is proposed to erect the same, the harmony thereof with 

the surroundings and the effect of the building or other struc- 

ture so planned on the outlook form the adjacent or neighbor- 
ing property. 

There are no Wisconsin cases construing private architectural 
control restrictions, or determining the adequacy of standards on 
the basis of which the approving authority may refuse to allow a 
lot owner to erect a structure. Decisions in the cases which have 
arisen in other jurisdictions require, at least, that the power to 





“For a discussion of the underlying problem, see notes 20-28 supra. 
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approve or disapprove be exercised in a fair and reasonable man- 
ner.** Also, where a building contract includes an agreement that 
an architect’s certificate shall be a condition precedent to a con- 
tractor’s right to payment, the Supreme Court of Wisconsin has 
construed such agreement to embody the condition that the archi- 
tect shall exercise his function honestly and in good faith.** In 
the case of State ex rel. Saveland Park Holding Corp. v. Wieland,** 
the court had the occasion to construe a zoning ordinance of the 
Village of Fox Point. The ordinance provided that in order for a 
building permit to be refused the village building board had to find 
as a fact, that the “exterior architectural appeal and functional plan 
of the proposed structure” when erected would be so at variance 
with those of structures already erected, or in the course of construc- 
tion, in the “immediate neighborhood” as to cause a “substantial 
depreciation in the property values of said neighborhood.” These 
standards were held to be sufficiently definite and not to subject 
the applicants for building permits to the arbitrary discretion or 
caprice of the building board. The term “immediate neighbor- 
hood,” as used in the ordinance, was construed not to extend 
further than adjoining property.®® 

The following are examples of common provisions regulating 
approval procedures and of clauses of limitation: 


Any such building, fence, wall, or other structure erected 
or built upon such lot shall, after the expiration of one year 
from the date of such erection or building, be deemed to 
comply with all the provisions of these restrictions, unless 
notice to the contrary shall be given to the owner of such lot, 
or legal proceedings shall have been instituted to enforce such 
compliance within said year. 


The approval of the committee may be omitted providing 
the harmony of external design, location and building costs 
are otherwise assured to the satisfaction of the FHA. 


Such approval shall be required only so long as the sub- 
divider remains the owner of any lot in the subdivision. 


In the event that such committee is not in existence or fails 





“ Harmon v. Burow, 263 Pa. 188, 106 Atl. 310 (1919); Jones v. Northwest Real 
Estate Co., 149 Md. 271, 131 Atl. 446 (1925); Parsons v. Duryea, 261 Mass. 314, 
158 N.E. 761 (1927); Ardmore Ass’n v. Bankle, 329 Mich. 573, 46 N.W.2d 378 

1951). 
© Fadson v. McCartney, 33 Wis. 331 (1873); Coorsen v. Ziehl, 103 Wis. 381, 
79 N.W. 562 (1899); Halsey v. Waukesha Springs Sanitarium, 125 Wis. 311, 104 
N.W. 94 (1905); Wauwatosa v. Jacobus & Winding Concrete Construction Co., 
223 Wis. 401, 271 N.W. 21 (1937). 

269 Wis. 262, 69 N.W.2d 217, cert. denied 350 U.S. 841 (1955). 
® Td. at 272-76, 69 N.W.2d at 223-24. 
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to approve or disapprove such design or location within [a 
specified number] days, then such approval will not be re- 
quired provided the design and location on the lot conform 
to and are in harmony with existing structures in the tract 
and that all other restrictions are complied with. 


The wording of the last provision has caused trouble in its appli- 
cation. The restriction remains operative even when there is no 
designated person or body in existence having authority to review 
the appropriateness of the plans. A case history shows that in 1938 
a subdivision was platted in one of the towns under study and a 
set of restrictions recorded containing an architectural control pro- 
vision in this equivocal form. Eighteen and one-half years later a 
lot owner in the subdivision decided to erect a dwelling house on 
his land. He had plans and specifications prepared but found no 
one authorized to review them as to their suitability. Reluctant to 
risk adverse court action, the owner turned to the village clerk 
who obligingly issued an affidavit stating that to his best knowledge 
there was no private approving authority in existence, that he had 
personally examined the plans and specifications, and that, in his 
opinion, the design and location of the proposed dwelling con- 
formed to and were in harmony with the existing structures in the 
neighborhood. 


Coincidence of Lots and Dwelling Size and Design 
Control Restrictions 


A count was taken of the subdivisions on which a complete set 
of the principal private zoning restrictions (lot size, dwelling size, 
and a reasonably well-drafted architectural or design control re- 
striction) was imposed. The result was more unsatisfactory than 
expected: only 12 out of the 100 subdivisions were so protected. 
Even worse, these 12 subdivisions were spread rather uniformly 
over the study period so that there was no measurable increase in ‘ 
the frequency of their appearance during later years in spite of the 
tremendous growth in the volume of subdividing. 

It seems that the vanishing cost restrictions have been generally 
replaced by dwelling size minima. As a matter of fact, 76 subdivi- 
sions could boast of having either a cost restriction or a minimum 
dwelling size restriction, or both. The greatest deficiencies were in 
lack of lot size and architectural control restrictions. The latter, 
although fairly numerous, were often so poorly drafted that to 
include them all in this tabulation would be to distort the picture. 
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Other Substantive Regulatory Provisions - 


In addition to the above principal private zoning restrictions, 
there were numerous other restrictions going to the appearance 
and use of the premises. They are set out in detail in Appendix 
B to this article. 


Utility Easements 


A great number of utility easements were found in the sets of 
private restrictions, but they were not counted as private restric- 
tions. Subdivisions subject only to utility easements were not 
considered restricted subdivisions. There are several reasons for 
this approach. First of all, a grant of utility easement does not 
make a subdivision, in common speech, a restricted one. More- 
over, while the various private restrictions discussed above are 
imposed for the purpose of shaping the character and appearance 
of a given neighborhood, utility easements are granted only to 
allow such neighborhood to avail itself of the diverse utility serv- 
ices. Of course, the location of the utility easements may be such 
as to contribute to or detract from the desirable character and neat 
appearance of the community. For instance, thoughtful subdivid- 
ers may establish the unsightly rows of telephone poles along in- 
terior lot lines where they are less conspicuous. They may also try 
to concentrate in one place all subsurface lines, as far as the topog- 
raphy of the plat and the conditions of the subsoil permit. Where 
utility easements have been granted with such considerations in 
mind, they are frequently put among private restrictions proper 
and in those instances the utility easements are very much like the 
latter. Unfortunately, it would be impossible to determine the 
appearance value of a utility easement by merely reading its pro- 
visions. Actually, each plat should be studied in the light of the 
language of the grant of the utility easements. 


Public Law Incorporated by Reference 


The survey revealed that it was a common practice among the 
subdividers to incorporate by reference provisions of public law 
in the sets of private restrictions. Approximately one-third of all 
restricted subdivisions had one or more provisions of the following 
type: (1) The residential character of the subdivision defined in 
terms of the applicable zoning ordinances; (2) setback, lot size, 
and dwelling size figures to be found in the applicable zoning ordi- 
nances and building codes; (3) measurements and calculations to 
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be made in the manner provided by the applicable zoning ordi- 
nances and building codes; (4) water supply facilities, sewers and 
septic tanks should comply with the regulations of the state Board 
of Health. Some of the problems that might arise in connection 
with this practice of incorporation by reference were discussed in 
the subsection on land use.* 

Some of the provisions seem to have no effect other than to pro- 
vide for private enforcement of public law in case of official neglect: 
“No structure shall be built or erected upon and lot in the tract 
unless it conforms with all applicable laws, ordinances and regula- 
tions, including building codes and zoning ordinances, if any .. . .” 

In one instance the attempt to spell out the relationship between 
public and private restrictions seems to have resulted in destruction 
of a fairly well drafted set of private restrictions: “All the above 
mentioned restrictions will be in addition to the [a named town] 
restrictions. In case of duplication the Town restrictions will be 
deemed to take precedence.” If by “duplication” the draftsman 
meant identity in all particulars, then this provision is a surplusage. 
If, however, he meant only provisions covering the same subject, 
let us say, setback, then two other problems arise. If the zoning 
ordinances required a greater setback, then it would prevail even 
in the absence of a private sanction. If, on the other hand, the 
requirements of the private restriction were stricter, then the rela- 
tionship provision would shatter the private setback restriction 
and lower its standards to the level provided by the public enact- 
ment. 


CONCLUSION 


The great majority of private restrictions are of poor quality. 
Too often reliance seems to be placed on pet forms without their 
critical examination and without giving due weight to the legiti- 
mate interests involved. Even the better models, such as the 
FHA outline,®* are not meant to be universely applied and may 
require many adjustments. Unfortunately, they are copied in body 
and, it would seem, hastily and without sufficient reflection. 





"See p. 464 supra. 

" FHA, op. cit. supra note 79. 

"Quite curiously, an identical “misprint” occurs in every one of the FHA 
sets. In section C-2, architectural control, the last sentence reads: “Approval 
be as provided in Part G.” In each of these sets parts D, E, and F of the 

FHA outline, dealing with park, civic, and business area covenants, had been 
skipped over and part G, Architectural Control Committee, had, therefore, 
become part D; it is remarkable that no one ever noticed that the earlier refer- 
ence to “Part G” should have been changed to read “Part D.” 
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Draftsmen should always have some appreciation of the public 
and private interests affected by the private zoning process. The 
extent of the restricted area, the choice of the legal relation, the 
wording of the provisions for enforcement, duration, and modifi- 
cation of the restrictions, and, finally, the contents of the substan- 
tive regulations must, of necessity, be affected by standards in 
public planning, economic prospects, location of the subdivision, 
population trends, and the developer’s business considerations. 
The draftsman’s model should be an ever-imposing check-list of 
fresh ideas rather than a stencil of outdated ones. 
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APPENDIX A 
Dwelling Size Restrictions 


(1) Ground floor area, expressed in square feet. 

(a) Single minimum figure, no method for computing the area indicated. 

(b) Single minimum figure, method for computing the area indicated: “Out- 
side wall to outside wall measurements.” 

(c) Provision for the exclusion of one-story open porches, patios, garages, 
carports, breezeways, and, in a few instances, utility rooms. 

(d) Lower required minimum with the increase in the height of the dwelling. 

(e) Larger required minimum if the dwelling does not have a full basement. 
(2) Ground floor living area, expressed in square feet. 

(a) Single minimum figure, no method for computing the living area indi- 
cated. 

(b) Single minimum figure, living area to be calculated as by local zoning 
ordinances. In no case was the year of the ordinance given. 

(c) Lower required minimum with the increase in the height of the dwelling. 

(d) Larger required minimum if the house does not have a full basement. 

(3) Living area or living space, expressed in square feet. 

(a) Single minimum figure, no method for computing the living area or 
living space indicated. 

(b) Single minimum figure, living area or living space to be calculated as by 
local zoning ordinancés. In no case was the year of the ordinance given. 

(4) Dwelling volume or content, expressed in cubic feet. 

(a) Single minimum figure, no method for computing the volume indicated. 

(b) Single minimum figure representing only the volume of living space or 
usable space, no method for computing the volume of the living space or usable 
space indicated. 

(c) Single minimum figure representing only the volume of living space or 
usable space, to be calculated as by local zoning ordinances. In no case was the 
year of the ordinance given. 

(d) Detailed provisions outlining the method for computing the volume of 
the dwelling: 


A ten percent reduction in cubic foot contents shall be permitted under the 
condition that the residences shall be faced with stone, such as lannon, split 
rock, brick or other similar stone, to the extent of at least twenty-five per- 
cent of the exterior or more. 


In determining the cubic contents, the following method shall be used: 
Residence with basement under entire structure—from top of basement floor 
ceiling line of living quarters and from outside wall to outside wall, but shall 
not include the attic; Residence without a basement—from a point four feet 
below the underside of the first floor construction to the ceiling line of the 
living quarters and from outside wall to outside wall, but shall not include 
the attic; Residence with a basement under only a portion thereof—as in 
residence without a basement, except that there shall be added thereto the 
cubic contents of that portion of such basement from the top of the basement 
floor to a point four feet below the underside of the first floor construction 
and from outside wall to outside wall. 
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(e) Provisions for the exclusion of parts of the dwelling other than the main 
structure. 

(f) Lower required minimum as the height of the dwelling increases. 

(g) Larger required minimum if the dwelling does not have a full basement. 
(5) Ground floor area and dwelling volume combined, expressed in square feet 
and cubic feet, respectively. 


APPENDIX B 
Other Substantive Regulatory Provisions 
Restrictions Imposing Specific Design Requirements 


Height. Supplementing the restrictions on the type of the dwelling permissible 
(i.e., single-family), 38 sets attempted to limit the height of the structures. This 
limitation, usually expressed in number of stories, ranged from a restriction to 
one story up to two and one-half stories. Several of the clauses were quite explicit 
in declaring that the dwelling was not to exceed a prescribed height. Many others 
were not so clear, since they had commingled the height provisions with the 
dwelling size restrictions. A representative restriction of this kind might read: 
“The ground floor area shall not be less than 1,000 square feet for one story 
structures, nor less than 850 square feet for one and one-half story structures.” 
Could one lawfully erect a two story building on a lot so restricted? Apparently 
the subdivider is relying on zoning ordinances for the maximum height limit, 

Garages. Garages are subjected to regulation with an increasing frequency. 
Thus in 23 sets there was a restriction requiring that the garage be attached to 
the dwelling house and in 18 sets the size of the garage was limited. 

Prefabs. Thirteen sets embodied restrictions prohibiting prefabricated build- 
ings. 

Building Materials. Thirty-five out of the one hundred sets examined con- 
tained restrictions prohibiting or regulating the use of certain building materials, 
such as rolled rubberoid or composition roofing, tin sheeting, imitation brick or 
stone siding, used lumber, uncovered cement block for superstructure, and stucco 
or plywood exterior. On the other hand, in 27 sets there was a restriction 
requiring the use of specified building materials. A requirement that at least a 
certain percentage of the outside of the building be covered by brick or natural 
stone was very common. In other cases shingle roofing and brick or stone chim- 
neys were called for. 

Good Architecture and Aesthetic Considerations. Eleven sets contained clauses 
requiring, in a general way, that “good architectural design” and “aesthetic 
considerations” be observed. 





: HEIGHT OF PRINCIPAL STRUCTURES UNDER 
PUBLIC ZONING ORDINANCES 


(in feet and in stories 


District Brookfield (Rev.) ew Berlin Muskego 
Residence A 
(Muskego: A-2) 35 35 (2% 85 
Residence A-1 35 _ 
Residence B 35 35 (2%) 35 
Residence C 35 


Source: Goldstein, Land Use Control Problems in Waukesha County, 1955, 
App. XI (unpublished thesis in University of Wisconsin Law Library). 
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Racial Restrictions 


Racial restrictions limiting ownership and occupancy of the premises to “white 
persons” or “members of Caucasian race” were discovered in 15 out of the 100 
sets. Their disappearance coincides with the leading court decisions on the sub- 
ject. Their disappearance was also spurred by federal regulations in the loan 
guaranty field directed against those discriminating on grounds of race, color, 
or creed.? 

On May 3, 1948, the Supreme Court of the United States announced in Shelley 
v. Kraemer® and McGhee v. Sipes* that the equal protection clause of the four- 
teenth amendment prohibited judicial enforcement by state courts of private 
restrictions based on race or color. The Court concluded that such private racial 
restrictions standing alone could not be regarded as violative of any rights 
guaranteed to the colored petitioners by the fourteenth amendment. The Court 
reasoned that so long as the purpose of the private restrictions were effectuated 
by voluntary adherence to their terms, there would be no state action and the 
provisions of the equal protection clause would not be violated.* But, the undis- 
puted facts disclosed that the petitioners were willing buyers and the owners of 
the properties were willing sellers. It was clear that but for the active interven- 
tion of the state courts, supported by the full panoply of state powers on behalf 
of the residents of the community seeking to restrain the petitioners, the latter 
would have been free to occupy the properties in question without restraint. 

This principle was subsequently broadened in Barrows v. Jackson’ wherein the 
Supreme Court was faced with the question of whether a racial restriction could 
be enforced at law by a suit for damages against a co-covenantor. This, the 
Court held, could not be done: 


If a state court awards damages for breach of a restrictive covenant, a pros- 
pective seller of restricted land will either refuse to sell to non-Caucasians 
or else will require non-Caucasians to pay a higher price to meet the damages 
which the seller may incur. Solely because of their race, non-Caucasians will 
be unable to purchase, own, and enjoy property on the same terms as 
Caucasians.* 


Here, no non-Caucasian was before the Court claiming an invasion of his rights, 
and this gave rise to the procedural question whether defendant could rely on 
the rights of others in defense of this action. Answering the question in the 
affirmative, the Supreme Court said that under the peculiar circumstances of the 
case the reasons which underlie the rule denying standing to raise another's 
rights were outweighed by the need to protect the fundamental rights which 
would be denied by permitting the damage action to be maintained? Any 


* See, for = 14 Fed. Reg. 7588 (1949). 

* 334 US. 1 (1948). 

Companion case. 

"Id. at 13. 

*Id. at 19. 

* 346 US. 249 (1953). 

* Id. at 254. 

*Id. at 257. The decisions in the racial restriction cases are discussed in 
Lathrop, The Racial Covenant Cases, 1948 Wis. L. Rev. 508. Prior to these 
decisions the Supreme Court of Wisconsin had held racial restrictions not viola- 
tive of the fourteenth amendment. Doherty v. Rice, 240 Wis. 389, 3 N.W.2d 734 


(1942). 
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attempt to avoid the judicially non-enforceable racial restrictions by means of a 
flat restraint of alienation will be unsuccessful under the familiar rules having a 
much older history.” 

Considering the fact that there were only 33 restricted subdivisions laid out in 
the years between the beginning date of the study period and the date of the 
decision in Shelley v. Kraemer, the percentage of racially restricted subdivisions 
in the area was quite substantial: approximately 45 percent. 


Miscellaneous Restrictions 
Besides the restrictions already singled out as being more important in the 
private zoning function, there were various other types of restrictions, some of 
them more numerous than those to which we have ascribed special significance. 
Temporary Structures. A restriction providing that no temporary structure, 


garage, or basement shall be used as a residence was found in 45 sets. In some 
cases this restriction was drafted to allow such a structure to be used as a resi- 
dence for a specified brief period of time. 

Animal Control. Forty-one sets contained restrictions on the number and kind 
of pets and other animals which were permitted in the subdivision. This restric- 
tion appeared in many different forms. Besides provisions against the keeping 
of chickens and farm animals, there were also limitations on number, type, and 
size of dogs and cats. 

Junk and Rubbish. The same number of sets had restrictions against displays 
of junk and rubbish and against using any of the lots as dumping grounds. 

Moving of Structures. Thirty-eight sets contained restrictions against the mov- 
ing of structures, elsewhere erected, onto the premises. As a rule, the consent of 
the subdivider was requisite. 

Outdoor Toilets. In 30 cases the subdividers turned their wrath against out- 
door toilets and evidently succeeded in abolishing them. 

Nuisances. Twenty-six sets prohibited “nuisances” or “noxious and offensive 


uses. 
Time for Completion of Construction Work. In 25 sets, restrictions on the time 


for completion of construction work were found. But only a few restrictions 
spelled out the meaning of completion: “No building shall be complete unless 
it is finished in every respect in its interior and its exterior, including garage or 
carport, drives, service walks, and rough landscaping.” 

Paint. Twenty-four sets contained painting requirements, usually demanding 
two coats of paint on all exposed wooden parts. Although this restriction still 
occurs now and then, it seems to be primarily a relic of the days of scarcity. 

Fences. In 15 cases the erection of fences was restricted, and in most cases took 
the form of limitation on the height of fences, in particular where tight fences 
were planned. 

Signs. Also, 15 sets of restrictions regulated the appearance and size of signs. 

Other Restrictions. Next to these bigger classes of restrictions, there was a 
sprinkling of others which, although still small ia number, may become useful 
tools in the hands of subdividers concerned about the aesthetics of their plats. 
Among them are: restrictions on direction of facing; maintenance of uniform 
grade elevation; removal of fill; preservation of trees and shrubs; landscaping; 
lawns; obstruction of visibility at intersections; and interference with natural 
drainage. 

* Ascher, Private Covenants in Urban Redevelopment, URBAN REDEVELOPMENT: 
PROBLEMS AND PRACTICE 244-45, 253 (Woodbury ed. 1953). 

















Comment 
ARREST WITHOUT WARRANT IN WISCONSIN 
INTRODUCTION 


The decision to make an arrest is an important exercise of official 
power which requires the balancing of conflicting values. On the 
one hand is the value of individual freedom; on the other, is the 
value of effective law enforcement. Since an irresponsible arrest 
policy poses a great threat to a free society, it is essential that the 
exercise of the power of arrest be made responsible. There are a 
number of methods which can be employed to insure responsibility, 
the most important being the requirement that this exercise of 
official power be subject to legal rules and to procedures capable 
of insuring conformity to these legal rules. 

It is, therefore, important to determine the extent to which the 
legislature and the courts have indicated the norms which are to 
control the decision to arrest. This requires knowledge of the areas 
of ambiguity as well as the areas of certainty. An area of ambiguity 
may mean either that it has been thought best to allow police to 
exercise discretion within the area of ambiguity, or that lawmakers 
have failed to deal specifically with certain problems, thus by default 
leaving police officers a choice’ under threat of civil liability if that 
choice is later determined to be illegal.2 The purpose of this Com- 
ment is to define the extent to which the law in Wisconsin provides 
norms to guide and control an officer in making an arrest. 

Problems of greatest difficulty relate to an arrest without warrant. 
The formalities surrounding the issuance of a warrant, the time for 
reflection, and the fact that responsibility for decision is shared by 





*A similar situation exists in relation to the administrative implementation of 
regulatory statutes. See Comment, Liability Without Fault Criminal Statutes, 
1956 Wis. L. Rev. 625. 

?Such an illegal arrest does not invalidate further detention of the arrestee. 
Prosecution of a writ of habeas corpus goes to the validity of the detention and 
not the arrest, Wis. STAT. § 292.01 (1957), and detention is based upon a warrant 
sworn after the arrestee is in custody. 

But, an illegal arrest could result in civil or criminal action against the 
officer for false arrest or assault. False arrest lawsuits now erg against 
Milwaukee police amount to $523,000. Wis. State Journal, Apr. 8, 1959, § 1 
p- 3, col. 3. While in many cases the suits have no foundation, their increasing 
number is undermining the morale of the police department. Milwaukee 
Journal, Feb. 10, 1959, f 2, p. 15, col. 4. 

An illegal arrest will make evidence obtained in the course of the arrest 
inadmissible. State v. Warfield, 184 Wis. 56, 198 N.W, 854 (1924). 
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the police and the district attorney or magistrate, all tend to insure 
a greater adherence to proper norms of decision when an arrest is 
made pursuant to warrant. The arrest without warrant is typically 
an on-the-spot decision by one of the over 10,000 peace officers in 
Wisconsin with the power to arrest without warrant.’ Great varia- 
tions in their abilities, their training, and in the circumstances under 
which the arrest is made, make it more difficult to guide and control 
the arrest without warrant. 

The law dealing with arrests without warrant differs for felonies 
on the one hand and for misdemeanors and ordinance violations 
on the other hand. The legal basis for a felony arrest is clear and 
easy to state. An officer may arrest for a felony whenever he has 
reasonable ground to believe that a felony has been committed and 
that the person to be arrested has committed it. This accords with 
the general common law rule prevalent throughout the country.® 
Problems do, of course, occur in applying the principle to the infi- 
nite variety of recurring fact situations, but these are similar to the 
practical problems confronted in making misdemeanor arrests. 
Since the law relating to misdemeanor arrests is more difficult to 
state and since the problems of application are equally great, this 
Comment emphasizes arrests for misdemeanors. 

The following aspects of the general problem will be emphasized: 

(1) The general statutory and common law powers of arrest for 
a misdemeanor; 

(2) Limitations upon the general arrest powers of certain offi- 
cers with respect to the geographical area in which arrest may be 
made or types of offense for which arrest may be made; 

(3) Expansions of the general arrest powers given to particular 
officers or to all officers for particular offenses; 

(4) Possible liabilities between the arrestee and the officer aris- 
ing out of an arrest but not qualifying when an arrest can be made. 


GENERAL ARREST POWERS 
The Statutory Power of Arrest for Misdemeanors 
The Statute ice: iat 


The basic statute, section 954.03 (1), provides: 
An arrest by a peace officer without a warrant for a mis- 








*There are a total of 9,800 listed in HABERMANN, LAW ENFORCEMENT IN 
Wisconsin 112 (1948). While undoubtedly there has been a general increase 
since then, the most significant is the 200 additional state highway patrolmen. 
Wis. Laws 1957, ch. 652, § 9. 

* Peloquin v. Hibner, 231 Wis. 77, 285 N.W. 380 (1939). 

54 Wuarton, CriminaL Law & Procepure § 1596 (Anderson ed. 1957). 
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demeanor or for the violation of an ordinance is lawful when- 
ever the officer has reasonable grounds to believe that the per- 
son to be arrested has committed a misdemeanor or has violated 
an ordinance and will not be apprehended unless immediately 
arrested or that personal or property damage may likely be 
done unless immediately arrested. This subsection is supple- 
mental to s. 62.09 (13) and shall not in any way limit any 
powers to arrest granted by that section.*® 
The statute requires both reasonable grounds to believe that the 
suspect has committed a misdemeanor and reasonable grounds to 
believe that, if he is not arrested immediately, he will escape or 
further damage will be done. Thus, the meaning of the term 
“reasonable grounds to believe” is of central importance. 


What Are “Reasonable Grounds to Believe’? 


The courts, in discussing the requirement that the officer have 
“reasonable grounds to believe,” have sometimes indicated that it 
is necessary that there be a belief by the arresting officer.’ But, 
actual belief is not required by the language of the statute. Re- 
quiring the officer to have “reasonable grounds to believe” is not 
a subjective test, but is instead an objective test: Could a reasonable 
man have so believed under the same or similar circumstances? 
A requirement of subjective belief by the arresting officer would 
not meet the realities of some situations which can be expected to 
recur in the course of law enforcement. An example may best illus- 
trate this point. Suppose that officer X has information which 
clearly would warrant any reasonable man in believing Y committed 
a particular offense. However, X is a personal friend of Y, and 
because of this he cannot bring himself to believe Y is guilty. None- 
theless, X performs his duty and arrests Y. The arrest cannot be 
invalidated by showing lack of belief by X; rather, it can be invali- 
dated only by showing a reasonable man could not have so believed. 


In applying the objective “reasonable grounds to believe” test, 





*The term “peace officer” encompasses all persons vested by law with a duty 
to maintain public order or to make arrests for crime, whether that duty extends 
to all crimes or is limited to specific crimes. Wis. Star. § 939.22 (22) (1957). The 
term “misdemeanor” includes those crimes for which the maximum sentence is 
less than one year, which specifically provide for imprisonment in the county 
jail, or which, by their terms, state that they are misdemeanors. Wis. STAT. 
§§ 939.60, 959.044 (1957). 

" E.g., State v. Phillips, 262 Wis. 303, 55 N.W.2d 384 (1952), after earlier indi- 
cating that the test was whether reasonable men would believe, then quoted 
language to the effect that the officer could arrest when “he, upon reasonable 

unds, believes,” and went on to decide that the arrest in question was valid 
use “the detective’s belief” was supported by the evidence. Id. at 307, 
55 N.W.2d at 386. 
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the following factors must be considered: (a) The information the 
officer had when he acted; (b) the skill and experience of a reason- 
ably skilled police officer, plus the special skills of the particular 
officer; and (c) the necessity that the skill and experience operating 
on the information would allow the officer to conclude that in all 
probability there had been an offense committed by the suspect. 

Information. The “reasonable grounds to believe” must result 
from all the information which is known to the arresting officer. 
Thus, where officer A desires to arrest B, who looks like wanted 
criminal C, though A knows he is not C, the arrest is invalid. The 
arrest cannot be justified on the basis that a person might reasonably 
mistake B for C, for the reasonableness test requires that all the 
information officer A possesses be considered, which here would 
include the fact that B is known not to be C. This situation is 
clearly distinguishable from the preceding example. Conversely, 
the validity of the arrest does not rest upon “the actual state of the 
case in point of fact, as it may turn out upon legal investigation,’’® 
so that information not possessed by the officer is not significant.® 

Skill and Experience. Whether the information constitutes “‘rea- 
sonable grounds to believe” may very well depend upon the degree 
of skill and experience which operates upon the information. Two 
points seem significant here. The first is that the officer must be 
assumed to have those skills which reasonably competent and expe- 
rienced police officers possess.1° Thus, whether there are reasonable 
grounds to believe a person has committed an offense calls for con- 
sideration of the facts on the basis of their meaning to a reasonably 
skilled police officer. This requirement will usuaily be a limiting 
factor, preventing an officer from justifying an arrest on the grounds 
of his inexperience. 

The second point is that the special skills of the arresting officer 
which go beyond those usually held by police officers must also be 
considered." Thus, an officer experienced in enforcing laws against 





® State v. Cox, 258 Wis. 162, 167, 45 N.W.2d 100, 103 (1950). 

*It might be said that the officer must be considered to also have that infor- 
mation which he would have had if he had used reasonable care in his investi- 

tion. However, this is not the case, as the determination of whether further 
investigation is necessary cannot be made until the officer has decided whether 
he has “reasonable grounds to believe” on the basis of the existing information. 
Thus, the uirement of reasonable care in investigation is taken care of by 
the necessity for reasonable grounds. 

* This is similar to the notion in tort law that a reasonable man must be 
considered to possess the skills which competent —* in the actor’s line of 
activity possess. 2 HARPER & JAMES, Torts 917 (1956) 

“This is similar to the notion in tort law that a reasonable man must be 
considered to possess the special skills of the actor. 2 HARPER & JAMES, TORTS 
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illicit liquor might base an arrest on a smell he recognized as being 
distilling mash, but which most police officers might not recognize.'? 

Belief. While it is clear that no belief is required by the officer, 
the term “belief” still must be clarified. This is because the phrase 
“reasonable grounds to believe” indicates that the evidence is suffi- 
cient to arrest when it would reasonably warrant the state of mind 
of “‘belief.”” This belief, it seems, need not be belief beyond a reason- 
able doubt as required for conviction.** However, mere suspicion 
is not enough.’* While the requirement has been stated by the 
Wisconsin court to be that “reasonable men would conclude that 
in all probability” the person had committed an offense,’ the pre- 
cise degree of this probability cannot be stated in concrete terms.'® 

Whether an arrest based upon “reasonable grounds to believe” 
is valid, then, can best be determined by answering the following 
question: Could a man, possessed of the skills generally held by 
reasonably competent law enforcement officers and also possessed 
of those superior skills of the arresting officer, and having all the 
information possessed by the arresting officer and no more, reason- 
ably conclude that it is probable that an offense had been committed 
by the person to be arrested? 


919 (1956); RESTATEMENT, Torts § 299, comments b, d, & f (1934). Despite the 
reference to the tort law rules, it should be noted that the reference to the skills 
of the particular arresting officer are likely to validate an arrest which would 
otherwise be invalid. In the torts area, reference to these superior skills usually 
results in liability which would otherwise not result. 

Considering the special skills of the officer also has an analogy in evidence law. 
An officer, because of his special skills, may be ailowed to estimate what has 
occurred on the basis of physical facts observed after the occurrence. White v. 
Zutell, 263 F.2d 613 (2d Cir. 1959). 

“The court stressed this point in validating a search warrant issued upon 
probable cause resulting from a report of the smell of mash by an experienced 
officer. State v. Brockman, 231 Wis. 634, 283 N.W. 338 (1939). For another search 
case stressing the — skills of the officer, see State v. Harris, 256 Wis. 93, 
39 N.W.2d 912 (1949). 

#3 This is consistent with the rule that an officer arresting on reasonable grounds 
to believe need not justify it by a later conviction. See Bursack v. Davis, 199 Wis. 
115, 121, 225 N.W. 738, 741 (1929). 

“Facts which warrant nothing but a suspicion are not sufficient .... 
State v. Johnson, 210 Wis. 334, 336, 246 N.W. 446, 446-47 (1933). “[T]here must 
be at the time in the possession of the officer information which beyond 
suspicion .. . .” State v. Cox, 258 Wis. 162, 166-67, 45 N.W.2d 100, 103 (1950). 

State v. Phillips, 262 Wis. 303, 307, 55 N.W.2d 284, 286 (1952). But see note 
7 supra concerning the court’s departure from this definition. 

* “Probability” would seem to lie in that area between “possibility” and 
“certainty.” More exacting definition seems impossible. For example, it might 
be thought that arrest on reasonable grounds could be proscribed to where the 
reasonable man would believe it more probable that the person did commit the 
offense than that he did not. This weighing of probabilities, however, would 
mean that there could never be an arrest of more than one person (assuming 
no new information is received in the meantime) on reasonable grounds to believe 
that he committed an offense for which there could be but one offender (e.g., 
purse-snatching). 
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While the “reasonable grounds to believe” requirement is one of 
the general norms provided by the law, it does not apply itself with 
certainty to the great variety of fact situations which might arise. 
However, there are judicial decisions which give the generalization 
more definite meaning when applied to certain recurring fact situa- 
tions. First of all, reasonable grounds to believe can be based on 
circumstantial evidence," including information received from a 
reliable informant.’* Secondly, reasonable grounds to believe can 
be obtained by personal observation of actions “inconsistent with 
any innocent pursuit,”** though falling short of a violation in the 
presence. An officer may still have reasonable grounds for belief 
following a denial by the arrested person if the denial can be reason- 
ably disbelieved.*® An attempt to avoid arrest may be an element 
in supplying reasonable grounds for belief, but neither resistance 
nor submission to arrest is sufficient without additional evidence.** 

One noteworthy case in this area is State v. Cox.2* There, an 
officer saw two men, in a car driven by Cox, who were believed to 
be guilty of shoplifting clothes fourteen months earlier. Shortly 
thereafter the officer saw the same car parked, looked in a window 
of the car and saw considerable clothing, including a pair of trousers 
with pinking edges. When Cox returned to the car alone, he was 
arrested and the car searched. The supreme court upheld the 
validity of the arrest, since the events were such “as to afford ground 
for inference that a concert of effort existed between the defendant 
Cox and the other two men.”** However, the dissent pointed out 
that the presence of clothing in the car and the association with 
persons suspected of committing an offense over a year earlier could 
hardly excite a reasonable belief that Cox was acting unlawfully.” 
In the authors’ view, the Cox case probably represents a high-water 
mark beyond which the court is not likely to go. 

Much of what has been said up to this point applies also to a 
belief concerning the possibility of escape of the offender or or 
personal or property damage. On the question of reasonable belief 
that the offender will escape apprehension if not immediately 
arrested, the important considerations are the gravity of the offense, 





™ State v. Cox, 258 Wis. 162, 45 N.W.2d 100 (1950). 
* Ibid.; Mantei v. State, 210 Wis. 1, 245 N.W. 683 (1932). 
* State v. Leadbetter, 210 Wis. 327, 333, 246 N.W. 443, 445 (1933). 
a v. Gibbs, 252 Wis. 227, 31 N.W.2d 143 (1948). 
sa. 
258 Wis. 162, 45 N.W.2d 100 (1950). 
% Jd. at 171, 45 N.W.2d at 105. 
™ Id. at 173, 45 N.W.2d at 107. 
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the delay which might be caused if a warrant were first sought, the 
availability of the violator (including county and state of residence), 
and the jurisdiction of the court.*® As to a reasonable belief that 
personal or property damage would otherwise result, significant 
considerations are the nature of the violation, the location of the 
violation, and the delay which might be caused if a warrant were 
first sought. 


The Common Law Power 


In addition to the general statutory arrest power just discussed, 
there is a general common law power of arrest which is in some 
respects broader than the statutory power.?* Although the statutory 
arrest power is broad and allows an arrest in situations where it is 
necessary as a practical matter to take a person into immediate cus- 
tody, there are other functions served by immediate arrest, the most 
important of which is that it affords a legal basis for a search of the 
person or surroundings for evidence,2%.,A practical necessity for a 
search may exist in situations where there are not reasonable 
grounds to believe that the person will otherwise escape or that 
damage will otherwise result unless the person is immediately 
arrested. It is therefore important to ascertain whether there is 
afforded an additional basis for arrest by the common law. 


The General View 


The prevailing common law view is that an officer can arrest 
without warrant only for breaches of the peace committed in his 
presence”* and possibly where the officer has reasonable belief that 





* 45 Ops. Wis. Atr’y GEN. 289 (1956). 

wd: wipe be thought that § 954.01 (1) replaces any common._law power of 
arrest without a warrant. Two reasons see rbi is conclusion. First, 
there is no codification of the law of arrest in Wisconsin, either for misdemeanors 
or felonies. Consequently, there is no reason to sup that § 954.03 (1) super- 
sedes and replaces the common law arrest powers. ndly, courts do not con- 
sider the common law as replaced unless the legislative purpose to do so is mani- 
fest. As was said in Wisconsin Bridge & Iron Co. v. Industrial Comm., 233 Wis. 
467, 474, 290 N.W.2d 199, 202 (1940): “Statutes are not to be construed as chang- 
ing the common law unless the purpose to effect such change is clearly expressed 

erein.” 

™ Evidence acquired in an illegal search is inadmissible. State v. Warfield, 
184 Wis. 56, 198 N.W. 854 (1924). A search is legal if incidental to arrest. Mantei 
v. State, 210 Wis. 1, 245 N.W. 68 ; in this 
regard is whether a search is always warranted when the arrest is merely for a 
traffic violation. See Note, 1959 Wis. L. Rev. 347. 

*9 Haxssury’s, LAws-OF ENGLAND, Criminal Law and Procedure § 117 (2d ed. 
1933); 1 ANDERSON, SHERIFFS, CORONERS AND CONSTABLES 166 (1941); ALI Cope oF 
CRIMINAL ProcepuRE 231 (1931); Perkins, The Law of Arrest, 25 Iowa L. REv. 
201, 229-30 (1940). 
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a breach of the peace will be committed in his presence.** Where 
an officer has the power to arrest for any misdemeanor committed 
in his presence, it has come about almost entirely by statute.*° 


The Wisconsin Ambiguity 


The nature of the common law power of a peace officer to arrest 
without warrant for misdemeanors in Wisconsin is unclear. At least 
two views are discernible: the traditional common law view, per- 
mitting arrest only for a breach of the peace committed in the 
presence; and the view that the power extends to any misdemeanor 
committed in the presence. A review of the cases indicates that one 
cannot be conclusive as to which view prevails in Wisconsin. 

In 1956 the Attorney General concluded that “it is now well 
established by judicial decision that an officer can arrest for a 
misdemeanor falling short of a breach of the peace, without a war- 
rant, when committed in his presence.’ His opinion was based 
on three cases. In one, Bursack v. Davis,* an action for false im- 
prisonment, the defendant, a village constable and marshal, arrested 
the plaintiff for failure to satisfactorily explain the absence of license 
plates on his motor vehicle. A statute specifically empowered mar- 
shals, constables, and other peace officers to arrest anyone violating 
the statute requiring registration of motor vehicles.** While the 
respondent made a brief argument that this statute did not author- 
ize an arrest without warrant,** neither the trial court nor the 
supreme court questioned the authority of the officer involved to 
do so. Instead, the sole question before the court was whether there 
were reasonable grounds upon which to base the arrest.*° Thus, it 
seems that this case is not authority for the proposition that Wis- 
consin has recognized the power of arrest without warrant for any 
misdemeanor committed in the officer’s presence, because the arrest 
could be based on statutory authority.** 





*9 Haxspury’s, op. cit. supra note 28. For a discussion of what constitutes “in 
the presence,” see pp. 500-503 infra. 

* ALI Cone, op. cit. supra note 28, at 232-33. 

45 Ops. Wis. Att'y GEN. 289, 290 (1956). 

* 199 Wis. 115, 225 N.W. 738 (1929). 


* Wis. Stat. § 85.04 (1) (1927). 
“ Brief for Respondent, pp. 4-6, Bursack v. Davis, 199 Wis. 115, 225 N.W. 738 


* Section 85.04 (1) seems to be clear in authorizing an arrest without a warrant 
for the traffic violation in question. 

* Five years after Bursack was decided, in 1934, the Attorney General said that 
an arrest without warrant could only be made for felonies and breaches of the 

ace committed in the presence of the officer. 23 Ops. Wis. Art’y Gen. 630, 631 


(1984). 














May] COMMENTS 497 


The second case relied upon by the Attorney General was State 
ex rel. Tessler v. Kubiak." There Milwaukee police stopped a car 
being driven on the wrong side of the street, demanded the license 
of the driver, and were shown a license that bore a name different 
from that the driver had given. The officers arrested the driver, 
searched the car, and found burglarious tools. On appeal, the 
appellant raised the question of the possible invalidity of the arrest, 
arguing that the officers could arrest without warrant only for mis- 
demeanors amounting to breaches of the peace committed in their 
presence.** Actually, there should have been no doubt as to the 
power of the Milwaukee policemen to arrest the defendant. In the 
first place, the equivalent of present section 954.03 (1) was in effect,** 
allowing the arrest of the driver (since his name was unclear) on 
the belief that he would otherwise not be apprehended. Secondly, 
another statute specifically allowing city policemen to arrest without 
warrant anyone found violating “any law of the state’’*° would have 
permitted an arrest for a faulty license. The supreme court did not 
discuss the validity of the arrest. Again, since the arrest was entirely 
supported by statutory authority, no resort to any common law 
power was necessary. 

The final case cited by the Attorney General was Gray v. State.*! 
There a deputy sheriff arrested three people without warrant for 
vagrancy. A subsequent search of their car revealed stolen goods. 
From a conviction for burglary, an appeal was taken on various 
questions, none of which involved the validity of the arrest. Indeed, 
the briefs of the parties barely mention, much less question, the 
arrest. The court summarily dismissed the matter in the following 
words: “The search was legal as incident to a legal arrest of de- 
fendants for vagrancy . . . .”*? Just why the arrest was legal is 
unclear. No statutory arrest power covered the situation: the va- 
grancy statute did not authorize arrest without warrant, deputy 
sheriffs had no specific statutory arrest power, and the general arrest 
statute had not yet been enacted. Hence, the view of the court that 
the arrest was legal must be interpreted in one of two ways: (1) the 
power of misdemeanor arrest without warrant includes misde- 
meanors less than breaches of the peace; or (2) the power of mis- 
demeanor arrest includes misdemeanors amounting to breaches of 





* 257 Wis. 159, 42 N.W.2d 496 (1950). 

* Brief for Appellant, PP 21-27, State ex rel. Tessler v. Kubiak, supra note 37. 
* Wis. Stat. § 361.44 (1947). 

“ Wis. Stat. § 62.09 (13) (1947). 

“ 243 Wis. 57, 9 N.W.2d 68 (1943). 

“Id. at 63, 9 N.W.2d at 72. 
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the peace and vagrancy.** By not discussing the validity of the 
arrest, the court did not indicate which of these two views it was 
following. Because of this ambiguity, one cannot be conclusive as 
to the significance of the Gray case. 

Actually, there are several other cases that more nearly approxi- 
mate authority for the view that Wisconsin recognizes arrest for any 
misdemeanor committed in the presence. In Hawkins v. Lutton, 
the court said: 


It is argued that the arrest of the plaintiff without a warrant 

was illegal, and cannot be justified. The defendants, by virtue 

of their offices, were conservators of the public peace, and had 

a right at common law to arrest all persons who were guilty of 

a breach of the peace, or other violation of the criminal laws, 

in their presence . . . .“ [Italics supplied.] 

This broad language seems to indicate that Wisconsin would allow 
a common law arrest power for all misdemeanors. Similarly, the 
court on two later occasions said that it was well settled that “an 
officer may arrest one committing a crime in his presence, whether 
it be a misdemeanor or felony.’’** It should be noted, however, that 
in one of these cases there was sufficient statutory power of arrest,*® 
and in the other the crime involved was a felony.** Hence, the 
statements in each case were dicta. 

There is authority for the proposition that arrests for misde- 
meanors are limited to breaches of the peace. The clearest state- 
ment is found in Stittgen v. Rundle: 

An arrest without warrant has never been lawful except in 

those cases where the public securit ig eae it; and this has 

in 


only been r ized in felony, an reaches of the peace 
committed in the presence of the officer.** 


Stittgen was cited as authority for the nature cf common law arrest 
in two later cases.*® 





“4 WHARTON, CRIMINAL Law & ProcepurE § 1606 (Anderson ed. 1957) indi- 
cates that such a common law arrest power for vagrancy exists. 

“95 Wis. 492, 498-99, 70 N.W. 483, 485 (1897). 

“Edwards v. State, 190 Wis. 229, 231, 208 N.W. 876, 876 (1926); Mantei v. 
State, 210 Wis. 1, 4, 245 N.W. 683, 684 (1932). 

“ Edwards v. State, supra note 45. 

“ Mantei v. State, 210 Wis. 1, 245 N.W. 683 (1932). 

“99 Wis. 78, 80, 74 N.W. 536, 537 (1898). 

“Gunderson v. Struebing, 125 Wis. 173, 179-80, 104 N.W. 149, 151 (1905); 
Allen v. State, 183 Wis. 323, 331, 197 N.W. 808, 811 (1924). In the latter case 
the court is also quite reluctant to admit that Ls (13) of the statutes (the 
one giving city policemen the power to arrest for violation of the laws of the 
state) in any way changes the common law rule that the arrest can only be for a 
breach of the peace committed in the presence. 
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Additional perspective is provided by analyzing the cases in 
chronological sequence. In the first case, decided in 1897,5° the 
court said that officers had the power to arrest for “violation of the 
criminal laws” in their presence. This went beyond the traditional 
common law view. In 1898,51 1905,52 and 1924,5* three cases were 
decided, all of which adopted the more restricted common law view. 
In the years since 1924 there have been five decisions, all of which 
seem to assume that the power of the officer extends to all mis- 
demeznors committed in his presence.** However, only one of the 
decisions, Gray v. State,> involved facts which required the court 
to define the common law power of arrest. 

The Wisconsin ambiguity, then, is the extent of the common law 
power of arrest without warrant for misdemeanors committed in 
the presence. If it extends only to breaches of the peace, then it 
would seem that the common law would allow arrest only in situa- 
tions covered by the arrest statute. This is because an officer view- 
ing a breach of the peace would have reasonable belief that personal 
or property damage would result if he did not make an immediate 
arrest, and would thereby come within the terms of the statute.** 
But, if the common law allows arrest for all misdemeanors in the 
presence, then the officer could arrest in situations where the two 
statutory requirements are not present.57 





® Hawkins v. Lutton, 95 Wis. 492, 70 N.W. 483 (1897), discussed supra p. 498. 

™ Stittgen v. Rundle, 99 Wis. 78, 74 N.W. 536 (1898). 

® Gunderson v. Struebing, 125 Wis. 173, 104 N.W. 149 (1905). 

® Allen v. State, 183 Wis. 323, 197 N.W. 808 (1924). 

* Edwards v. State, 190 Wis. 229, 208 N.W. 876 (1926); Bursack v. Davis, 199 
Wis. 115, 225 N.W. 738 (1929); Mantei v. State, 210 Wis. 1, 245 N.W. 683 anes 9 
Gray v. State, 243 Wis. 57, 9 N.W.2d 68 (1943); State ex rel. Tessler v. Kubiak, 
257 Wis. 159, 42 N.W.2d 496 (1950). 

*® 243 Wis. 57, 9 N.W.2d 68 (1943). 

® Query whether there is any breach of the peace which would not incite a 
reasonable belief that personal or property damage might result. The acts con- 
stituting a “breach of the peace” have never been specifically defined: “The 
offense known as breach of the peace embraces a great variety of conduct de- 
stroying or menacing public order and tranquility. It includes not only violent 
acts but acts and words likely to produce violence in others.” Cantwell v. Con- 
necticut, 310 U.S. 296, 308 (1940). “Each case where the offense is charged must 
depend upon the time, place, and circumstances of the act.” People v. Johnson, 
86 Mich. 175, 177, 48 N.W. 870, 870 (1891). 

™ The requirement is not only that there be reasonable grounds to believe that 
an offense has been committed by the person to be arrested (which of course 
would always be the case with a misdemeanor committed in the presence), but 
also that there be one of the following: (1) Reasonable grounds to believe that 
the person otherwise will not be apprehended; (2) reasonable grounds to believe 
that personal or property damage will otherwise result. Wis. Stat. § 954.03 (1) 


(1957). 
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What Is “in the Presence’? 
In Hawkins v. Lutton, the court said that conservators of the 


peace 


had a right at common law to arrest all persons who were guilty 
of a breach of the peace, or other violation of the criminal laws, 
in their presence; but in all such cases the arrest must be made 
at the time of the offense, or immediately after its commission.** 


This requirement is also emphasized in later cases®*® and one can 
conclude without reservation that whatever must be the nature of 
the misdemeanor, it must be committed in the presence of the officer 
in order to allow a common law arrest without warrant. Similarly, 
certain statutes allow arrest for violations in the presence.®*° There- 
fore, it is often vital for the officer to determine whether there has 
been a violation in his presence. 

The “in the presence” requirement can be defined in one of at 
least three ways: (1) the officer must observe what is in fact an 
offense occurring in his presence; (2) the officer must observe what 
he reasonably believes is an offense occurring in his presence; (3) the 
officer must observe facts and circumstances in his presence which 
lead him to reasonably believe an offense is occurring in the vicinity 
where an arrest can be immediately made. 

The first of these three definitions is clearly not the law in Wis- 
consin, for the court has held that an officer “is not required to 
justify his action in making an arrest by a subsequent showing that 
as a matter of fact the offense was committed.” 

What is not clear, however, is which of the other two definitions 
properly reflects the law in Wisconsin. An illustration from the 
Restatement of Torts is helpful in distinguishing between these 
two definitions: “A, [an officer] while passing B’s house, hears a 
woman’s scream. He rushes into the house and discovers that the 
woman was screaming because B was beating her. A is privileged 
to arrest B.”*? Clearly the second definition would not allow arrest 
here, because there was no offense in the officer’s presence. But the 





*95 Wis. 492, 499, 70 N.W. 483, 485 (1897). 

™ Stittgen v. Rundle, 99 Wis. 78, 74 N.W. 536 (1898); Gunderson v. Struebing, 
125 Wis. 173, 104 N.W. 149 (1905); Allen v. State, 183 Wis. 323, 197 N.W. 808 
(1924). The Attorney General has expressly indicated that the misdemeanor 
1 be committed in the officer’s presence. 23 Ops. Wis. ATr’y GEN. 630, 631 
( . 

© Was Stat. § 61.28 (1957) (concerning village marshals); Wis. Stat. § 62.09 (13) 
(1957) (concerning city policemen); Wis. Stat. § 83.016(1) (concerning county 
traffic officers). 

® Bursack v. Davis, 199 Wis. 115, 121, 225 N.W. 738, 741 (1929). 

® RESTATEMENT, Torts § 119, comment m (1934). 
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third definition covers the situation, because there were appropriate 
facts and circumstances occurring in the officer’s presence. 

The Hawkins case is authority for the second definition—the 
officer must observe what he reasonably believes is an offense 
occurring in his presence. There, officers arrested for a disorderly 
house after hearing profane and obscene language from outside a 
house. The Court said: 


The evidence tends to show that the alleged violation of the 
ordinance may fairly be said to have been committed in the 
presence of the defendants. They had heard the disturbance 
and disorderly conduct from outside of the house, and the 
evidence tends to show that they had been summoned there, 
or their attention had been attracted to it.** 


Thus, the court emphasized the fact of the violation itself being in 
the officers’ presence. And, although presence is usually thought of 
as the state of being in view,®* here hearing of the disturbance con- 
stituted a violation in the presence. This was so because the court 
expressly noted that the offense of keeping a disorderly house in- 
cluded the keeping of a house in which people disturb the repose 
of the neighborhood.** Hence, the facts were such as to constitute 
an offense in the presence. 

Authority for the third, and more liberal definition, that the 
officer must observe facts and circumstances in his presence which 
lead him to reasonably believe an offense is occurring in the vicinity 
where an arrest can be immediately made, is to be found in general 
statements of the common law. One treatise states: “An offense is 
considered as taking place within the view of an officer when his 
senses afford him knowledge that one is being committed.”** Simi- 
larly, the Restatement of Torts says: “If the actor, by the use of any 


of his senses, perceives that an act is being done, and forthwith in- 
vestigates and finds that the act constituted a breach of the peace, 


he is privileged to arrest.”®* 

One Wisconsin case, Edwards v. State,** involves facts not unlike 
the Restatement illustration quoted earlier. Police had been posted 
to watch the apartment of the defendant, a woman, as being a pos- 
sible disorderly place. They saw her engage in conversation with 





© Hawkins v. Lutton, 95 Wis. 492, 499, 70 N.W. 483, 485 (1897). 

“Both Webster and Black so define presence. WEBSTER, NEW INTERNATIONAL 
Dictionary 1955 (2d ed. 1955); Brack, Law Dictionary 1346 (4th ed. 1951). 

© Hawkins v. Lutton, 95 Wis. 492, 498, 70 N.W. 483, 484 (1897). 

4 WHARTON, CRIMINAL LAw & PROCEDURE f 1599 (Anderson ed. 1957). 

® RESTATEMENT, Torts § 119, comment m (1934). 

*190 Wis. 229, 208 N.W. 876 (1926). 
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a man on the sidewalk, after which both parties went up the stairs 
to the defendant’s apartment. The police saw both parties enter 
the defendant’s bedroom after which she pulled down the window 
shade. At this, the police entered the apartment and arrested both 
parties for the crime of sodomy. The court upheld the entry of the 
officers and the arrest on the basis of there being an offense in the 
officers’ presence. The court quoted with approval language that 


a crime is committed in the presence of the officer when the 
facts and circumstances occurring within his observation, in 
connection with what, under the circumstances, may be con- 
sidered as common knowledge, give him probable cause to 
believe, or reasonable ground to suspect, that such is the case. 
It is not necessary, therefore, that the officer should be an eye 
or an ear witness of every fact and circumstance involved in the 
charge, or necessary to the commission of the crime.* 


This language seems to indicate a willingness to justify an arrest 
where the officer observed facts and circumstances in his presence 
which gave him reasonable grounds to believe that an offense 
occurred in the immediate vicinity. However, it is weakened some- 
what by the fact that the case involved a felony, for which arrest 
could have been made on the basis of reasonable belief without the 
offense taking place in the officers’ presence. In fact, in a later case, 
the Edwards decision was referred to as one where the officers had 
a reasonable belief of a felony.” 

Allen v. State," a misdemeanor case, does little toward clearing 
up this ambiguity. There the arresting officers contended that the 
arrest was validated by the admissions of the defendant. The court 
noted that an admission that one is carrying liquor is not an admis- 
sion that it is being carried illegally. But, even assuming an illegal 
act, the court stated that the admission “was not the nature or kind 
of evidence” to allow arrest; rather there must be “evidence that 
comes to the officer through his sense of sight or other natural 
senses.”"? This decision does not clarify the Wisconsin position. 
On the one hand, it states that the officers could have arrested “if 
they [had seen] him in the act of committing an offense,”"* thereby 
supporting the second definition requiring the officer to observe 
what he reasonably believes is an offense. On the other hand, the 





Id. at 231, 208 N.W. at 876. 

” Mantei v. State, 210 Wis. 1, 245 N.W. 683 (1932). 

"183 Wis. 323, 197 N.W. 808 (1924). 

"Id. at 335, 197 N.W. at 812. Even though the arrest was under egy (13), 
this statute was interpreted by the court as not changing the common law. 

"Id. at 333, 197 N.W. at 812. 
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statements quoted above concerning evidence would seem more in 
line with the third and more liberal definition, requiring observa- 
tion only of facts and circumstances.” 

It is impossible to conclude with certainty which of the two views 
prevails in Wisconsin. However, it appears most likely that it is 
sufficient if the officer observe in his presence acts or circumstances 
which give him reasonable grounds to believe that an offense is 
occurring in the immediate vicinity, except that those facts and 
circumstances must relate to the offense and cannot consist of oral 
admissions by the defendant. 


Methods of Obtaining Reasonable Grounds to Believe 


The two general powers of arrest have been discussed. An officer 
can arrest, pursuant to statute, if he has reasonable grounds to 
believe that the person has committed a misdemeanor and will 
escape or that damage will be done if he is not immediately arrested. 
Or, he may arrest pursuant to his common law authority if he has 
reasonable grounds to believe that a misdemeanor (or, perhaps only 
a breach of the peace) has been committed in his presence. In both 
situations the officer must be possessed of knowledge which gives 
him reasonable grounds for believing that the person has committed 
a misdemeanor. Without this knowledge, he must make further 
investigation for the purpose of gathering additional information 
which will tend to implicate or clear the suspect." 

The typical methods used in this investigation are: Field inter- 
rogation; taking the suspect to the station for questioning; detaining 
the suspect in custody for purposes of investigation; and searching 
the person of the suspect or the surroundings. To determine the 





“One further question which might become more important in the years to 
come as police methods become more scientific is whether scientific devices may 
be used to ascertain whether there is a violation in the presence of the officer. 
The present view of the Attorney General is that observations from a radar speed 
meter constitute a violation in the presence of the officer. That conclusion must 
be reached from 42 Ops. Wis. Att’y GEN. 93 (1953), which said that Wis. Stat. 
§ 83.016 allowed an officer to arrest on the basis of a radio report received from 
another officer who had observed speeding on a radar speed meter, as this statute 
allows arrest only if the violation was in the presence of the informing officer. 
But the facts which were presented indicated that the officer using the device 
was also in the vicinity where he could have seen the speeding car, even 
there was no evidence that the officer kept one eye on the car and the other on 
the meter. It seems doubtful that the latter would be necessary, but the situation 
would seem questionable if it were possible for the meter observer to be beyond 
the vicinity where any actual observation of the car could be had. 

™ This is said to be the officer’s duty. Gunderson v. Struebing, 125 Wis. 173, 
104 N.W. 149 (1905). 
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extent to which these practices have the sanction of law poses a 
difficult and important question. 


Field Interrogation 


The fact situations in many Wisconsin cases reveal that officers 
have questioned suspects prior to arrest,”* although their right to 
do so was never litigated. Often police officers are directed to ques- 
tion persons found under suspicious circumstances and to arrest 
those who are unable or refuse to give satisfactory explanations.” 

If an officer questions a suspect and obtains information from 
him, the officer can use the information thus obtained in deciding 
whether to make an arrest, and if the information affords reason- 
able grounds to believe the person guilty of a misdemeanor the 
resulting arrest is lawful. The information thus obtained is not 
inadmissible in a subsequent trial of the defendant providing that 
the officer did not make threats or promises which were likely to 
induce a false statement by the suspect.”* However, whether the 
officer has a right to question a person is important, for the act of 
questioning itself may constitute a false arrest and result in the 
officer’s incurring tort liability. Even apart from this, the legal 
right of an officer to question persons is important, for this is one 
of the sensitive and difficult problems of law enforcement. It is 
thus important to know what police behavior is proper in this 
regard. 

Authority for field interrogation in certain instances can be 
reasonably implied from various statutory provisions. The most 
significant of these is the vagrancy statute,”® which includes in the 
definition of vagrant any person “found in or loitering near any 
structure, vehicle or private grounds who is there without the con- 
sent of the owner and is unable to account for his presence” (em- 
phasis supplied). Since the offense includes the element of being 





* E.g., Gray v. State, 243 Wis. 57, 9 N.W.2d 68 (1943); Testolin v. State, 188 
Wis. 275, 205 N.W. 825 (1925); Bartozek v. State, 186 Wis. 644, 203 N.W. 374 
(1925). 
mA lice officer may stop and question any person whom he sees walking 
abroad in the nighttime under suspicious circumstances, or whom he may have 
reason to sus} of unlawful — and may demand of him his business, iden- 
tity and destination, but this authority must be exercised with all possible dis- 
cretion and the officer must use his best judgment.” RULES AND REGULATIONS OF 
THE MILWAUKEE Po tice Dep’t, Rule 30, § 24 (1950). 

“Officers may arrest persons who are prowling around at night and are unable 
or refuse to give a satisfactory explanation of their conduct or who have in their 
possession dangerous weapons or other instruments ordinarily used in the com- 
mission of crime.” Id. at § 25. 

™ State v. Stortecky, 273 Wis. 362, 77 N.W.2d 721 (1956). 

* Wis. Stat. § 947.02 (2) (1957). 
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unable to account, it follows that officers can question persons 
found under the circumstances indicated. And, it would seem 
reasonable to conclude that if the person being questioned gives 
the officer further information concerning another offense in the 
course of rendering an accounting, then this would be a valid source 
of information contributing to the formation of a “reasonable 
belief.”*° Another statute allows state traffic patrolmen to stop 
vehicles and check for violations of the motor vehicle laws,** and 
a third allows traffic officers to demand vehicle operators to display 
their licenses to them.*? If nothing else, these laws aid the officer 
in determining the identity of the person, which may be helpful 
in acquiring sufficient evidence to justify an arrest, particularly if 
the identity is of a person the officer has been alerted to watch for, 
or of a person the officer knows has participated in unlawful 
activity in the past. Finally, section 954.03 (1) would seem to imply 
a right to question, for the information needed to determine the 
availability of the offender for later arrest** can best be obtained 
by personal inquiry. 

While the right to question implied by the above statutes would 
seem least open to dispute, it is believed that police are able to 
engage in field interrogation in other situations without the act 
constituting an arrest itself for the purposes of a false arrest action.** 
The Wisconsin court has adopted the following definition of arrest 
in regards to false arrest: 


An arrest is the taking, seizing, or detaining of the person of 
another, either by touching or putting hands on him, or by act 
which indicates an intention to take him into custody and 
subjects the person arrested to the actual control and will of 
the person making the arrest.** 


Stopping a person from going his way in order to interrogate him 
is certainly “detaining.” But, the requirement that the act indicate 
that the officer intends to take him into custody will probably 


* While admissions do not constitute a violation in the presence of the officer, 
Allen v. State, 183 Wis. 323, 197 N.W. 808 (1924), yet they certainly could provide 
the reasonable grounds to believe, as could other information given by the 
offender. 

* Wis. Stat. § 110.07 (1) (1957). 

* Wis. STAT. § 343.18 4) (1957). 

® See pp. 490-91 supra. 

“It should be noted that what is an arrest for false arrest pom agg and what 
is an arrest for purposes of allowing search are two different things. The former 
is that fitting the definition in the text at footnote 85 infra, while the latter 
requires a lawful and authorized taking into custody. Hence, grueling ques- 
tioning might be an arrest for false arrest purposes, but if a search accompanied 
the questioning it would not be validated, as for a there was no arrest. 

* Peloquin v. Hibner, 231 Wis. 77, 84, 285 N.W. , 384 (1939). 














506 WISCONSIN LAW REVIEW [Vol. 1959 


depend on what is said by the officer, how it is said, and the length 
and intensity of the questioning. As to the other requirement, that 
the act subject the person to the control of the officer, it would seem 
to be met if the first requirement is met. The reason for this is that 
once a person reasonably thinks he is being taken into custody, it 
seems to follow that he would be warranted in believing that the 
officer would use force to insure he is taken into custody.** Hence, 
once a person is led to believe, by an act of the officer, that he will 
be taken into custody, and the act reasonably indicates that this is 
the intent of the officer, then the person has been subjected to the 
control of the officer. 

The refusal or failure of a suspect to respond to questioning is 
a factor which can be taken account of in determining whether 
there were reasonable grounds for the arrest.’7 Of course, this does 
not mean that refusal to answer is in itself a sufficient ground for 
arrest.** However, consideration of refusal to respond is consistent 
with the fact that a jury may be allowed to take into account the 
failure of the defendant to deny the commission of an offense in 
determining his guilt.*® Keeping in mind that the grounds for 
arrest are not the same as those required for conviction,® refusal 
to give some explanation, combined with other suspicions of the 
officer, should frequently be a sufficient basis to constitute “reason- 
able grounds to believe.”®* 





* This control requirement has been expressed in terms of force or apprehen- 
sion of force. “In order to constitute unlawful imprisonment where no force or 
violence is actually used, the circumstances attending the arrest must be such as 
to warrant a reasonable apprehension that force will be used if there be no 
submission to the restraint under it.” Gunderson v. Struebing, 125 Wis. 173, 
177-78, 104 N.W. 149, 151 (1905). For a discussion that there must be both 
objective reasonableness and subjective belief required of a false arrest action 
‘ior see "PP. 507-08 infra. 

supra. 

w State. v. Gibbe 2 252 Wis. 227, 31 N.W.2d 143 (1948). However, in the vagrancy 
situation the suspect must account for his presence. Wis. Stat. § 947.02 (2) (1957). 

*® McDonald v. State, 193 Wis. 204, 212 N.W. 635 (1927). “Evidence of admis- 
sions by silence is to be received with caution and the question of whether under 
all the conditions and surrounding circumstances a normal person would make 
denial so that silence can be interpreted as an admission at all, is for the jury.” 
Gullickson v. State, 256 Wis. 407, 411, 41 N.W.2d 291, 293 (1950). See 
C.JS. Criminal Law § 734 (1940); 23 C.J.S. Criminal Law § 1234 (1940). 

® See note 13 supra. 

* Refusal to consent to a search is apparently handled differently. There is 
reason to believe that courts will not allow this refusal to be taken account of in 
determining whether there is a sufficient basis for an arrest. The point was made 
in State v. Gibbs, 252 Wis. 227, 31 N.W.2d 143 (1947), that it would be anomalous 
to allow search by consent and also allow search incident to an arrest based upon 
the suspect’s refusal to consent to a search. This anomaly is not present where 
the arrest is based in part on a refusal to answer questions, as making the arrest 
does not result in the questions being answered. 
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Taking to the Station for Questioning 


A second method of investigation is the taking of the suspect to 
the police station for questioning. This method has three principal 
advantages over questioning on the spot: (1) other persons more 
familiar with the offense committed can participate in the ques- 
tioning; (2) the process will take more time, allowing the checking 
of information from other sources; (3) the psychological effect of 
the surrounding will influence the suspect to tell the truth. 

However, such practices would seem even more subject to attack 
than field interrogation since there are two occurrences which might 
be alleged by the suspect to be involuntary—the answering of ques- 
tions and the going to the station. As for the first of these, every- 
thing that has been said previously about field interrogation would 
apply. As for the second, there are a number of factors to be 
considered. 

The court recognized in Gunderson v. Struebing® that if, under 
certain circumstances, the suspect accompanies an officer to the 
station, there is no false arrest. Factors which the court listed as 
adding up to no false arrest in the case at bar were that the officer 
acted: (a) in good faith; (b) in discharge of his duties; (c) only for 
the purpose of investigating the circumstances of the case; (d) 
without intent to arrest the suspect; (e) without threatening any 
force or compulsion sufficient to warrant the suspect to believe he 
was, or would be, put under restraint. 

While the first four of these factors are quite self-explanatory, 
the last one seems worthy of more detailed consideration. At the 
outset, it should be noted that it is apparently insufficient for the 
person to have reasonable grounds to believe that he is being taken 





It is interesting to note the approach taken to the questioning problem in the 
Uniform Arrest Act, drafted for the Interstate Commission on Crime: 

“Sec. 2. Questioning and Detaining Suspects. I. A peace officer may stop 
any person abroad whom he has reasonable ground to suspect is committing, 
has committed or is about to commit a crime, and may demand of him his 
name, address, business abroad and whither he is going. 

“II. Any person so questioned who fails to identify himself or explain his 
actions to the satisfaction of the officer stopping him may be detained and 
further questioned and investigated. 

“III. The total period of detention provided for by this section shall not 
exceed two hours. Such detention is not an arrest and shall not be recorded 
as an arrest in any official record. At the end of the detention period the 
person so detained shall be released unless arrested and charged with a 
crime.” 

It should be noted that this act gives authority to question on reasonable grounds 

to suspect a violation, precisely the time when questioning is needed under 

Wisconsin law. 

125 Wis. 173, 104 N.W. 149 (1905). 
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into custody. Rather, there is also the subjective requirement that 
he actually so believe.** It should be noted that this situation is 
quite different from that in which it must be determined if an 
officer had “reasonable grounds to believe,” where only the objec- 
tive test is used. However, as a practical matter, it will be impossi- 
ble to determine what a plaintiff in a false arrest action actually 
believed, so that the objective test will probably be the real basis 
of decision. 

One situation warranting the suspect to believe that he is or will 
be restrained is where the officer indicates to the suspect that he 
has the choice of going voluntarily to the station for questioning 
or of being arrested.** Such a choice is really no choice at all, for 
in any event the suspect will be going to the station. Whether 
influencing the suspect to go to the station for questioning consti- 
tutes a false arrest in other situations will depend upon what is 
said by the officer and how it is said, just as with field interrogation.® 
A suspect who is not informed that he is suspected of an offense will 
be less likely to apprehend restraint.% 

Detaining on Suspicion 

Another possible police investigation practice is detaining the 
person on suspicion. Such a practice allows the police to keep the 
suspect under their control during the time in which they make 
further investigation of the alleged offense. 

From the earlier detailed investigation of the statutory and com- 


mon law authority to arrest, one point is clear—there is no authority 
to arrest on suspicion alone in misdemeanor cases. Hence, any 





In Gunderson v. Struebing, 125 Wis. 173, 104 N.W. 149 (1905), the court 

uently referred to the actual belief of the plaintiff. Thus, counsel for a 

plaintiff in a false arrest action should not only show that there were reasonable 
grounds for believing he was under restraint, but that he in fact believed. 

* However, this alternative has been recommended where the officer already 
holds a reasonable belief. Perkins, ELEMENTS OF PoLice ScIENCE 302 (1942). 

* Since even a mild, “Will you come along to the station?” might be reasonably 
interpreted as a command, it would seem necessary that an officer stress that he 
has no authority to direct the person to go to the station, and that he only makes 
the request in order to clarify a certain matter. 

* The court noted in the Gunderson case: 

“There is no evidence that the plaintiff knew he was suspected of the com- 
mission of any offense at the time of the alleged arrest, and he might well 
have sup that the officer desired to consult him on some matter con- 
nected with his duties and which did not involve any action against him.” 
Gunderson v. Struebing, 125 Wis. 173, 177, 104 N.W. 149, 150 (1905). 

Though as a practical matter often impossible, it would be desirable if wit- 
nesses are about when the officer requests the suspect to come to headquarters 
for questioning, since the accounts of the officer and of the suspect are apt to be 
markedly different should a false arrest action result. Note the conflicting testi- 
mony in the Gunderson case. 
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involuntary detention of the suspect is clearly an unlawful arrest. 
It is possible that police officers may in some instances be able to 
convince suspects to remain at the station on a voluntary basis. But 
since the very fact of remaining at the station suggests an involun- 
tary act, it might be difficult to later prove that it was otherwise.*” 


Searching 


While any detailed investigation of the law of search is beyond 
the scope of this Comment,® it is important to mention the possi- 
bility of using search in conjunction with arrest. Although a search 
is legal if made incident to a lawful arrest, a “search . . . is not 
made lawful by what is ascertained after it is made.®® Hence, if a 
search is made before arrest, and then the arrest made on the basis 
of the search, the arrest is illegal.° Also, such an arrest might con- 
stitute a false arrest. 

However, just as a questioning or a detention which would other- 
wise be illegal can be used when it occurs with the voluntary con- 
sent of the suspect, it is also possible to have a search based on 





* What of the situation where the officer does in fact have lawful grounds for 

arresting a person, but in making the arrest states that he is arresting a person 
“on suspicion” of some offense? In State v. Phillips, 262 Wis. 303, 55 N.W.2d 384 
(1952), such a question arose, but as to a felony arrest. In reply to the appellant's 
claim that there was no such offense as “suspicion of burglary,” the court noted 
that few formalities were required to validate an arrest, and that “the words and 
conduct of the detectives [left] no doubt that they were taking Phillips into cus- 
tody because they had reasonable and probable grounds to suspect that Phillips 
had committed a burglary and there is no doubt that Phillips so understood 
them ....” Id. at 308-09, 55 N.W.2d at 386. 

See Dax & Tipps, ARREST, SEARCH AND SEIZURE chs. 12-14 (2d ed. (1950) for a 
detailed consideration of the law of search. 

* Jokosh v. State, 181 Wis. 160, 162, 193 N.W. 976, 977 (1923). 

™ Allen v. State, 183 Wis. 323, 197 N.W. 808 (1924). 

™ While an officer may properly defend a criminal false imprisonment action 
by showing that he had no knowledge that he was without lawful authority to 
arrest, Wis. Stat. § 940.30 (1957), evidence of good faith in a civil false arrest 
action only goes to reducing punitory damages. Karney v. Boyd, 180 Wis. 594, 
203 N.W. 371 (1925). Thus, whether or not the officer knew that such a search 
was il would not seem to be relevant in a false arrest accion. 

An effective argument can be made that an arrest following an illegal search 
is not a false arrest. While it is true that evidence obtained from an illegal search 
is not admissible in the courtroom, it has never been suggested that this informa- 
tion cannot be used by the officer in determining whether there are reasonable 
grounds to believe that the person has committed an offense. Since an arrest 
based on such a determination is allowed by statute, it could hardly be said to 
be a false arrest. Even if the officer realizes that the evidence obtained by the 
illegal search will not be admissible to prove the crime charged, yet he could 
very well believe that other evidence of the crime would be obtained following 
the arrest. In any event, since the court in the false arrest action of Bursack v. 
Davis, 199 Wis. 115, 121, 225 N.W. 738, 741 (1929), stated that the officer need 
not “justify his action ... by a subsequent showing that as a matter of fact 
the offense was committed,” Ye would seem to follow that he need not justify 
it by later showing that there was sufficient evidence of an admissible nature to 
obtain conviction. 


arb En. Savane = 


ie. 
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consent. Again, everything previously said concerning the safe- 
guards required to insure that consent is in fact given and to insure 
proof of this fact applies here. 

Twice the Wisconsin Supreme Court has quoted with approval 
language to the effect that: 


Where an officer, politely and decently and without physical 
threat, has pocmrncll ps to act in his official capacity . . . a peace- 
ful citizen should not forcibly resent the action, even though 
he knows the officer is, as to the act, greatly exceeding his 
authority, resting confidently upon the belief that this sub- 
mission will not impair any of his constitutional rights; for, 
as the courts have repeatedly held, such action will not be 
taken to be a consent to an unlawful search or arrest, but 
merely a peaceful submission to officers of the law. 


The critical point is that despite the politeness with which the 
officer acts, there can be no voluntary consent if the officer conveys 
to the suspect the idea that he is acting because of authority vested 
in him, rather than because of the consent of the suspect. 

But, there are some situations when a search may be based upon 
consent. A search is clearly legal when the suspect “invites” the 
officer to search.’ Beyond this, the supreme court has held that 
merely because a search is “made at the instance” of a police officer 
does not establish that consent was involuntary.’* Nevertheless, 
there is a thin line between the authoritarian manner sufficient to 
influence the suspect to voluntarily submit to search and the authori- 
tarian manner sufficient to make it appear that he is assuming to 
act in his official capacity.1° 


Frisking 
Since frisking is a type of search,’ it would seem that the restric- 
tions on search apply here as well. However, one authority in this 





This language is from United States v. Rembert, 284 Fed. 996, 998 (S.D. Tex. 
1922), quoted in State v. Warfield, 184 Wis. 56, 61, 198 N.W. 854, 856 (1924), and 
State v. Wuest, 190 Wis. 251, 254-55, 208 N.W. 899, 900 (1926). 

* Welsh v. State, 184 Wis. 296, 199 N.W. 71 (1924). 

™ Gray v. State, 243 Wis. 57, 63, 9 N.W.2d 68, 72 (1943). 

“6 One saving grace for the officer may be that, upon a motion to suppress 
evidence because of an unlawful seizure, the burden of establishing that his 
rights have been transgressed is upon the party asserting such a transgression. 
State v. Drew, 217 Wis. 216, 257 N.W. 681 (1935). 

** The Wisconsin Supreme Court has not had occasion to define what exactly 
constitutes a search. One recent definition, that it “implies an examination of 
one’s premises ee with a view to the discovery of contraband or evidence 
of guilt to be in prosecution of a criminal action,” and “implies exploratory 
investigation or quest,” Haerr v. U.S., 240 F.2d 533, 535 (5th Cir. 1957), would 
seem to clearly include frisking. 
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field, Professor Perkins, has suggested that there might very well be 
a situation where frisking of a person who has not been arrested 
may be privileged. He points out that the law dealing with the 
privilege of an officer to touch another's person developed before 
the invention of tiny deadly weapons and goes on to state that 
since the constitutional bar is only against unreasonable searches, 
it would not prohibit a frisk “whenever it is necessary for an officer 
to resort to this measure in order properly to perform his duty to 
the community without unreasonable risk to himself, even if it 
does not follow an arrest.”’!°* However, Professor Perkins recognizes 
that decisions from earlier days make it very doubtful that the 
courts would reach such a conclusion and recommends that the 
officer’s privileges to frisk be stated by legislative enactment.’ 
Wisconsin has no such statute. 


LimITATIONS UPON THE GENERAL ARREST POWER 


It is now necessary to examine the limitations upon the general 
arrest power. They are of two different types: a geographical limi- 
tation on the arrest power, a limitation as to where the powers may 
be exercised; and a scope limitation, a limitation on some officers 
as to the type of offenses for which they may arrest. 


Geographical Limitations 


If an officer is a state official, such as a state highway patrolman 
or conservation warden, then a grant of power is valid throughout 
the state. However, as to the officers of particular counties or 
municipalities, the general rule is that they have no authority to 
arrest as officers outside of the geographical or political subdivision 
in which they are officers.1°° Of course, this rule can be altered by 
statute, but there does not appear to be any statutory extension in 
Wisconsin, although it has been argued that there is statutory lan- 
guage which might be interpreted as giving constables county-wide 





' PERKINS, ELEMENTS OF POLICE SCIENCE 307 (1942). 
*$ Perkins cites the Uniform Arrest Act in this regard. The act deals with this 
situation as follows: 
“Sec. 3. Searching for Weapons. A peace officer may search for a dangerous 
weapon any person whom he is questioning or about to question as provided 
in section 2 [quoted herein at note 91 supra], whenever he has reasonable 
ground to believe that he is in danger if such person possesses a dangerous 
weapon. If the officer finds a weapon, he may take and keep it until the 
completion of the questioning, when he shall either return it or arrest the 
person. The arrest may be for the illegal possession of the weapon.” 
4 Am. Jur., Arrest § 51 (1936); 6 C.J.S., Arrest § 12b(2) (1937); Karney v. 
Boyd, 186 Wis. 594, 203 N.W. 371 (1925); 24 Ops. Wis. Atr’y GEN. 553 (1935). 
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arrest power."?° This rule can also be altered by a grant of power 
from the state to one of its political subdivisions. Such is the case 
with Milwaukee, whose policemen have power to arrest within the 
county by virtue of a provision to that effect in the city charter." 

The statutes do contemplate that peace officers will serve in 
municipalities other than those in which they are appointed, since 
provision is made for payment of their salaries in such instances.'* 
However, since this statute refers to situations where the officer is 
commanded to act by superior authority or is requested to act by 
the authorities of another municipality, and since it stipulates that 
the officer’s wages will be paid by the requesting political subdivi- 
sion, it would appear that the officer becomes the agent of the sub- 
division. Therefore, his arrest powers would seem to be equivalent 
to those of an officer of that subdivision.™* 

An officer may exercise statutory authority to arrest outside of 
his own political subdivision when the violation occurs within his 
own political subdivision and the arrest follows from fresh pursuit 
of the violator. In such an instance, the officer is authorized by 
statute to arrest in the adjoining city, village, or town.“* The 
Uniform Act on Close Pursuit does not allow arrest in adjacent 
states in fresh pursuit of mere misdemeanors.**® 


Scope Limitations 


Conservation Wardens 


Conservation wardens are officers with arrest authority in limited 
fields. They may arrest without warrant any person who violates 
in a state park either a state law or park rule.*** In addition, con- 





™ See Note, 1947 Wis. L. Rev. 401. This view is based on § 59.24 of the statutes, 
which, after setting out the powers of sheriffs “in their respective counties,” says 
that “for which purpose . . . they and every coroner and constable may call to 
their aid such persons or power of their county as they may deem n 
Such a contention would seem difficult to justify, however, in face of the rule 
that statutes do not change the common law unless such change is clearly 

ressed. Wisconsin Bridge & Iron Co. v. Industrial Comm’n, 233 Wis. 467, 
200 N.W. 199 (1940). 

™ MILWAUKEE, WiIs., Crry CHARTER ANN. § 31.07 (1934). 

m2 Wis, STAT. § 66.315 (1957). 

™8 For example, if he is or ered to act by the sheriff, he has the powers of a 
deputy sheriff; if he is requested to act by authorities of a city, he has the powers 
of a policeman of that city. 

™ Wis. Stat. § 66.31 (1957). Before this statute was passed, the Attorney 
General advised arrest on fresh pursuit could not be made. 24 Ops. Wis. ATT’y 
Gen. 553 (1935). 

15 Wis. Stat. § 964.30 (1957). Three of the four states adjoining Wisconsin 
have this act. Iowa = Fi 756.1 (1954); Micu. Stat. ANN. § 28.1286 (1) (1954); 
MINN. Stat. § 626.65 (1949). As to Illinois, it apparently follows the common 
law view, allowing no pees from other states. 

"6 Wis. STAT. § $7.01 (8) (1957). 
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servation wardens may arrest without warrant persons detected 
violating, or whom they have reasonable cause to believe guilty of 
violating, the laws for protection of forest land,™* the fish and 
game laws, and for negligent use of weapons, reckless use of 
weapons, and drunkenness.""* But for other offenses conservation 
wardens have no statutory arrest powers.1® 

It will be noted that conservation wardens are given authority 
by statute to arrest for certain offences when they have reasonable 
cause to believe that there has been a violation. This, on its face, 
appears to be a broader authority than section 954.03 (1), as neither 
of the two qualifications found in that section (belief that the 
person will escape or that personal or property damage will result) 
are present. However, when the Attorney General was called upon 
to interpret this statutory authority in 1934, he advised that it 
allowed arrest only of persons detected in actual violation.12° No 
statute comparable to section 954.03 (1) existed at that time. The 
opinion pointed out that violations of the fish and game laws were 
misdemeanors and cited authority that the common law allowed 
arrest without warrant only “in cases where the public security has 
demanded it,” that is, only where there has been a felony or breach 
of the peace. This is an unusual view, indeed, for the statutory lan- 
guage “to arrest . . . without warrant, any person . . . whom such 
officer has reasonable cause to believe guilty of the violation” would 
seem to be a sufficiently clear expression of the legislature’s desire 
to change the common law.’*? Since the Attorney General cites fur- 
ther authority on the general rule on arrests to the effect that arrest 
without warrant is illegal except as authorized by statute, perhaps 
the Attorney General intended to indicate that a legislative grant 
of authority to arrest on belief alone was unconstitutional.!2?, How- 
ever, there is no evidence of any such constitutional restriction on 
arrest.?28 





™ Wis. Stat. § 26.14 (1) (1957). 
48 Wis, STAT. } 30.05 (1) (19573. 
™ 20 Ops. Wis. Att'y GEN. 223 (1931) states that no statute authorizes a 

conservation warden to arrest one who is committing an assault on him. 

19 23 Ops. Wis. Atr’y GEN. 630 (1934). 

1 See note 26 supra. 

Some of the early decisions held such statutes to be unconstitutional, e.g., 
In re Kellam, 55 Kan. 700, 41 Pac. 960 (1895); People ex rel. Robison v. Haug, 
68 Mich. 549, 37 N.W. 21 (1888). However, no recent decisions have been found 
so holding. 

The statement in Gunderson v. Struebing, 125 Wis. 173, 179, 104 N.W. 149, 
151 (1905) that “the right thus to arrest [without warrant] must be confined to 
cases of strict public necessity” has been cited as a constitutional restriction on 
the power of arrest. Dax & Tipss, ARREST, SEARCH AND SEIZURE 37 n.40 (2d ed. 
1950). However, the case appears to hold merely that this was the extent of the 
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The Attorney General had occasion to consider the arrest powers 
of conservation wardens again in 1948.1** The precise question on 
this occasion concerned the right of conservation wardens to pursue 
fish and game law violators on the Mississippi River. The Attorney 
General advised that violators could not be pursued into Iowa, but 
could be pursued on the Iowa side of the river itself. The opinion 
stated that the wardens could arrest for violations committed in 
their presence, went on to quote the statute then existing equivalent 
to the present section 954.03 (1), and said: “Since the offenders are 
likely to escape unless apprehended at once this section of the stat- 
utes would clearly apply to the situation involved in your ques- 
tion.’"25 The statute on arrest powers of conservation wardens was 
never cited, perhaps because it was not necessary in order to answer 
the question presented. But, if the statute is accepted at face value, 
it must be taken to authorize arrest of violators whether it appeared 
that they would escape or not. 

It is the authors’ view that sections 29.05 (1) and 26.14 (1) clearly 
express the legislature’s intent to allow arrest by conservation war- 
dens on reasonable belief alone. 

County Traffic Officers 

County traffic officers also have limited arrest authority. They 
may arrest without warrant any person violating in their presence 
any law relating to highways or maintenance of order upon or near 


highways.*#° Since many county traffic officers are also deputy sher- 
iffs,27 this limitation on scope is often of no practical significance. 


State Highway Patrolmen 

State highway patrolmen form another group having a limitation 
on scope of arrest authority, although the wisdom of this limitation 
is frequently debated.’#* They have the powers of sheriffs in enforc- 
ing the motor vehicle and road laws. They may enter wherever vehi- 





state law at that time, which municipalities could not expand upon by ordinance. 

%* 37 Ops. Wis Att’y GEN. 570 (1948). 

8 Id. at 573. 

* Wis. Stat. § 83.016 (1) (1957). 

* All but 10 of the 71 counties have county traffic officers, and in 49 of these 
counties, the traffic officers are also deputy sheriffs. HABERMANN, LAW ENFORCE- 
MENT IN WISCONSIN 36 (1948). 

** Of 33 states surveyed, 25 allowed the state highway patrol to arrest for all 
law violations, 5 extended authority to some other laws, while 2 states confine 
the patrol to enforcement of traffic laws. Wis. Legis. Ref. Library Research Bull. 
No. 107 (1952). A study for the subcommittee on reclassification and review of 
administrative agencies and state service recommended allowing state police to 
arrest for all misdemeanors and ordinance violations in their presence. HABER- 
MANN, Law ENFORCEMENT IN WISCONSIN 124 (1948). 
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cles are parked or stored or stop them upon public highways to ex- 
amine the same and make arrests for violations of the motor vehicle 
road laws.12® 


Other Officers 


While these three types of officers of limited scope are the prin- 
cipal ones with which the public comes into contact, it should be 
noted in passing that there are a host of lesser known officials which 
also possess in limited situations statutory power to arrest without 
warrant for misdemeanors.'*° It must be remembered that all of 
them also possess in their limited capacities the additional arrest 
power recited in section 954.03 (1).151 


EXPANSIONS UPON THE GENERAL ARREST POWER 


There are also expansions of the general arrest power. Certain 
officers have been given the power to arrest for all crimes in view, 
thereby eliminating for these officers the ambiguities of the common 
law. Other statutes have expanded the general arrest power only 
for certain offenses. Expansion by municipal ordinance is also at- 
tempted. Finally, the common law power of arrest by citizens can 
sometimes be utilized by officers to expand their power. 


Arrest for All Crimes in View 


Expansion 


Town policemen, village policemen, village marshals, and city 
policemen may arrest without process every person found in the 
town, the village, or the city in a state of intoxication or engaged 
in any disturbance of the peace or violating any law of the state or 
ordinance of that town, village, or city.1%? 





™ Wis. Stat. § 110.07 (1) (1957). 

™ The following list of state or local officers or private individuals also have 
power to arrest without warrant for misdemeanors in the particular situations 
given in the statutes cited: Agriculture Department Agents, Wis. Stat. § 98.08 
(1957); Aldermen of Cities, Wis. Stat. § 62.09(13) (1957); Capitol Police, Wis. 
Stat. § 15.77 (5) (a) (1957); Onesies extons, Wis. Stat. § 157.11(2) (1957); 
Conductors, Wis. STAT. fs. § 192.17, 954.47 Ned Dance Hall Inspectors, Wis. STAT. 
Laeree® (1957); Fair Police, Wis. Star. don: Fares ay bse (1957); Fish 

atchery Su ors, Wis. Stat. § 954.48 Forest noth ie Wis. STAT. 
fue) (1957); Humane Officers, Wis. ener. ? 58.07 (1) istrates, 

jis. StaT. § 962.21 (1957); Railroad Police, Wis. a ae 192.47 (1957); State 
and County Institution Employees, Wis. Stat. $6 (1957); Taxation 
—— Agents, Wis. Star. He 73.035 (1957) Yotsins A Wis. Stat. 
§ 40.78 (7) (c) (1957); Trustees of Villages, vis. rh § 61.31 (1) (1957). 

ae note 6 supra and accompanying text. 
licemen have the ——s of —— policemen, Wis. Stat. § 60.29 

& ‘eD 1957), who have the powers of village marshals, Wis. Stat. § 61.31 
(1957). Village marshal’s powers are nd in Wis. Stat. § 61.28 (1957), an 
those of city police in Wis. PSTAT. § 62 3) (1957). 
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Lack of Expansion 


The power to arrest of the officers just discussed extends to any- 
one found within their jurisdiction committing a violation of a 
state law or local ordinance, thereby eliminating the necessity of 
any reliance upon the ambiguous common law power of arrest. How- 
ever, the statutes are inconsistent in that certain officers with similar 
duties (village constables, town constables, sheriffs, under-sheriffs, 
and deputies) have not had their powers expanded by statute.*** 


To Arrest for Particular Offenses 


The general power to arrest has been expanded by two statutes 
authorizing arrest for certain offenses.’** One of these, which applies 
to a considerable number of officers, allows any traffic patrolman, 
sheriff, constable or police officer to arrest without warrant on the 
request of any other traffic patrolman, sheriff, constable or police 
officer in whose presence an offense occurred relating to highways 
or the maintenance of order upon or near highways.’** Hence, in 
this limited situation arrest without warrant can be made on the 
basis of a particular kind of belief without either of the conditions 
cited in section 954.03 (1). Also, it presumably follows that officers 
who can request others to arrest for a traffic violation in their pres- 
ence can themselves arrest for such a violation in their presence. 


The other statute allows peace officers to arrest without warrant 
persons committing in their presence violations of the statutes deal- 








“w= Village « constables are governed by ; the law pres prescribed for constables of 
towns. Wis. Stat. § 61.29 (1957). The ceannte on town constables merely recites 
that they have a duty to cause to be prosecuted all violations of law of which 
they have knowledge or information. Wis. Stat. § 60.54 (1957). It has been 
noted that constables seldom make arrests, but rather act merely as process 
servers, and the recommendation has been made to the legislature to abolish 
the office, along with that of marshal, thus papery be police in all of 
municipalities. HABERMANN, LAW ENFORCEMENT IN WISCONSIN 136-38 (1 

Sheriffs, under-sheriffs, and deputies are given no ress arrest authority 
in the statutes. The statutes merely state ther they shall eep and preserve the 
peace in their respective counties and quiet and su _— all affrays, routs, riots, 
unlawful assemblies, and insurrections. Wis. STAT. f 9.24 (1957). This indicates 
little as to what are the “powers of sheriffs” which are granted to state highway 
patrolmen and conservation wardens in their limited areas or as to what arrest 
powers sheriffs and their aids have themselves. 

™ There is yet another general arrest statute, but it does not provide for arrest 
without some type of deliberation by someone other than the arresting officer. 
It provides that an officer having a search warrant for a place of ——— 
or gambling may arrest the $965.02 thereof and all persons who are therein for 
such purposes. Wis. STat. 1 (1957). Also, it should be noted that all 


search warrants direct the ticer to bring the person in ream of the things 
searched for before a magistrate. Wis. Stat. § 963.03 (1957). 


™ Wis. Stat. § 83.016 (1957). 
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ing with municipal laws, beverages and cigarette taxes, and intoxi- 
cating liquors.1** 


Attempted Expansion by Ordinance 


One further possible source of expansion of the general arrest 
power is by local ordinance. A perusal of the ordinance of a number 
of cities and villages has disclosed that many of these subdivisions 
do have ordinances defining the arrest powers of their officers. For 
the most part, they appeared to correspond with the authority 
granted these officers by state statute, but in some instances the 
ordinances appeared to grant authority to arrest without warrant 
on suspicion alone.*** It is the latter ordinances which are of sig- 
nificance. 

The validity of such ordinances depends on the powers which are 
granted by the state to the municipality in question. As was said in 
Gunderson v. Struebing: 


The authority conferred upon the common council of the 
city of Oshkosh to arrest, fine, and imprison clearly means ac- 
cording to existing laws, and the common council therefore 
could authorize its police officers to arrest without warrant only 
in cases where, independent of its charter, such arrest might be 
made. It is elementary that no such extraordinary power as the 
right to arrest without warrant, contrary to existing law, could 
be implied from a general grant to a municipal corporation to 
authorize arrest, fine, and imprisonment.** 


Hence, general power to arrest in a charter does not allow arrest 
under circumstances where the arrest would otherwise be impossible. 
While the Gunderson case was primarily concerned with the fact 
that the ordinance was contrary to the common law, the rule would 
seem no less valid today when much of the power of arrest is defined 
by state statute. The Gunderson rule is further supported by the 
doctrine that municipalities may not pass ordinances inconsistent 


with state laws.15° 
While no study has been made of the various municipal charters, 





* Wis. Stat. § 176.63 (1957). But, in this situation, the term “peace officer” 
includes only sheriffs, under-sheriffs, deputy sheriffs, police officers, constables, 
marshals, deputy marshals, and duly authorized employees of the taxation 
department. Wis. Stat. § 176.01 (1957). 

*? MILWAUKEE CODE OF ORDINANCES § 2-125 directs the police to “arrest all 
persons found under suspicious circumstances.” Similar language is found in 
MunicipaL Cope, City OF LaCrosse § 4.12, and other codes. 

88125 Wis. 173, 180, 104 N.W. 149, 151 (1905). 

* Voss v. Lenerz, 256 Wis. 183, 40 N.W.2d 519 (1949); LaCrosse Rendering 
Works, Inc. v. City of LaCrosse, 231 Wis. 438, 285 N.W. 393 (1939); Hack v. City 
of Mineral Point, 203 Wis. 215, 233 N.W. 82 (1931). 
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it is believed that most, if not all, of them contain no more than a 
general grant to authorize arrest.1*° However, in the event that 
there do exist municipal charters which expressly allow arrest in 
situations not covered by state law, then the charters would prevail 
over the state law “unless a different intention be plainly mani- 
fested.””1*1 


Expansion by the Common Law Power of a Private Citizen 


The arrest power of all officers is limited either to a particular 
geographical area, or to the nature of offenses for which they can 
arrest? or both. It is therefore important to know what power of 
arrest an officer has when acting outside the scope of his geograph- 
ical or subject matter authority. In such instance, it is clear that 
he has the authority of a private citizen. The difficulty, in Wiscon- 
sin at least, is in defining what the authority of a private citizen is 
in making a misdemeanor arrest. 

The general common law view is that a citizen may make an 
arrest for a misdemeanor without warrant when the misdemeanor 
is committed in his presence and constitutes a breach of the peace.’ 
Where citizens are given broader power, this has resulted from stat- 
utory expansion of the common law.'** Although the citizen’s right 
to arrest for a misdemeanor has not been litigated in a reported 
Wisconsin case, there is authority supporting the citizen’s right to 
make an arrest for a felony according to the general common law 
view.**° This may indicate a judicial willingness to follow the com- 
mon law rule in the case of misdemeanor arrests also. 





™ Excepting, of course, the county-wide arrest authority given Milwaukee city 
police. See note 111 supra and accompanying text. 

™ Wis. Stat. § 991.09 (1957). Although the statute is ambiguous, it has been 
interpreted as referring to intent manifested by statute. Pabst Corp. v. City 
of Milwaukee, 190 Wis. 349, 352, 208 N.W. 493, 494 (1926). 

2 State highway patrolmen are the most significant group having restrictions 
on the nature of offense for which they can arrest. However, they do occasionally 
exercise their common law power of citizens in order to arrest for other offenses. 
In one case, a state patrolman arrested a driver for carrying a concealed weapon. 
Wis. State Journal, Apr. 30, 1958, § 1, p. 2, col. 7. In another case, state patrol- 
men acted in an em cy and arrested a person attempting murder. Mil- 
waukee Journal, Apr. 16, 1959, § 1, p. 29, col. 1. Compare these two situations 
with the discussion in note 146 infra, respecting the possibilities of state highway 
patrolmen collecting workmen’s compensation for injuries sustained while making 
an arrest for a non-traffic offense. 

#89 Harssury’s, Laws OF ENGLAND, Criminal Law and Procedure § 115 (2d ed. 
1933); ALI Cope oF CRIMINAL ProcepuRE 238-39 (1931). 

* ALI Conk, op. cit. supra note 143, at 239. 

Keenan v. State, 8 Wis. 132 (1858); Plummer v. Johnsen, 70 Wis. 131 (1887); 
Bergeron v. Peyton, 106 Wis. 377, 82 N.W. 291 (1900). The view in these cases 
is the same as the general view. 9 Hatspury’s, op. cit. supra note 143, §§ 113, 
114; ALI Cone, op. cit. supra note 143, at 239-40. 
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If Wisconsin recognizes the power of a citizen’s arrest for misde- 
meanors, then an officer can arrest outside his geographical area or 
for offenses outside the scope of his powers, and still justify the act 
of apprehension on the basis of a citizen’s arrest. The problem of an 
illegal arrest on these grounds would then be avoided, but an officer 
arresting as a citizen would not appear to be covered by workmen’s 
compensation.** 


Expansion by Posse Comitatus 


Expanded power can also result in another situation. A sheriff 
has power both at common law and by statute to request, in an 
emergency, the aid of citizens of his county in enforcing the criminal 
law.1** This power of summoning the posse comitatus has been ex- 
tended by statute to coroners, constables, village marshals, village 
police officers, and city policemen.'* If the citizens are officers with 
limited power, they would lose their prior status and become tem- 
porary employees of the jurisdiction of the summoning officer,™® 
apparently having powers identical to those of the summoning offi- 
cer. However, in the case of sheriffs, coroners, and constables, the 
summoning of the posse is restricted to the apprehension of persons 
for felonies or breaches of the peace.’®° It seems that for purposes 

f workmen’s compensation and protection from false arrest actions 
the bers of a posse need not stop to question whether the call 
is within these limits.**! But query whether these limits invalidate 
a search incident to an arrest for a misdemeanor not a breach of the 
peace made by a member of the posse. 

Since sheriffs, coroners, and constables have the power to “call to 
their aid . . . persons . . . of their county,”’® this allows call for as- 





“ Prof. G. W. Foster, Jr., of_the University of Wisconsin Law School, after 
visiting the state patrol training academy, commented that there—was—consic 














-founded, for the Attorney General recently stated: 
“No matter how beneficial to the state or to the local community [a public] 
employee's activities may be, if his activities are not within the duties as set 
forth in the statutes or ordinances, the employe is acting outside the scope 
of his employment and is not covered by workmen’s compensation.” 46 Ops. 
Wis. Atr’y Gen. 91, 93 (1957). 

Compare Village of Butler v. Industrial Comm'n, 265 Wis. 380, 61 N.W.2d 490 

(1953), where an officer, though acting outside the scope of official duies, was 

covered by workmen’s compensation on the basis that he responded to what 

a to be an emergency. 

47 Ops. Wis. Atr’y GEN. 209, 211 (1958). 

8 Ibid. 

™@ Id. at 213. 

™ Wis. Stat. § 59.24 (1957). 

™ 47 Ops. Wis. Att’y GEN., supra note 147, at 217-18. 
™ Wis. Stat. § 59.24 (1957). 











520 WISCONSIN LAW REVIEW [Vol. 1959 


sistance by radio to officers of limited authority (e.g. state traffic 
patrolmen) actually present within the county.*** However, this 
would not be so with the other officers given the power by statute 
to summon the posse comitatus, as they can only call those “pres- 
ent.”*4 It should be noted that the call for assistance must actually 
request apprehension of the offender and not be a mere report of an 
offense and a description of the suspect.’*° 


OTHER REQUIREMENTS INCIDENT TO ARREST 


There are other requirements relating to the general power of 
arrest which because of their nature require separate consideration. 
The reason for this is that they are not requirements which must 
be met in order to make a valid arrest, but rather bear on possible 
liabilities between the officer and the arrestee. First, the arrest must 
be made for the purpose of taking the arrestee before a magistrate, 
for otherwise the officer is guilty of false imprisonment.'** Second, 
there may be a privilege to resist if the officer fails to convey to the 
arrestee his authority and intent to arrest.** Third, excessive force 
cannot be used in making an arrest for otherwise the officer may be 


guilty of assault.15* 
Arrest for Purpose of Taking Before a Magistrate 
In Bergeron v. Peyton,** decided at the turn of the century, the 


Wisconsin Supreme Court considered the question of purpose for 
the first time. There a police officer took Bergeron to the bank 





8 47 Ops. Wis. Att'y GEN., supra note 147, at 218. 

™ Wis. StaT. §§ 61.28 & 62.09(13) (1957) limit the call to “persons present in 
such case,” apparently referring back to previous language in the statutes giving 
the requesting officer authority to arrest “every person found . . . violating any 
law ....” (Emphasis supplied.) 

%547 Ops. Wis. ATT’y GEN., supra note 147, at 218. 

* While the state or political subdivisions must pay judgments against an 
officer who acted in good faith and who is proceeded against in his official 
capacity, false arrest actions are excluded. Wis. Stat. § 270.58 (1957). It would 
seem that an officer could not be liable in a criminal action for false imprison- 
ment if no well-defined law of arrest is available to him, since the statute applies 
only where he has “knowledge that he has no lawful authority.” Wis. Start. 
§ 940.30 (1957). 

That this does not go to the validity of the arrest itself is substantiated by 
the language of the Wisconsin Supreme Court in that they were “unable to 
discover that there is any formula whose utterance is essential to the validity 
of an arrest.” State v. Sy 262 Wis. 303, 308, 55 N.W.2d 384, 386 (1952). 

#8 Wis. StaT. § 270.58 (1957), discussed in note 156 supra, would apply in an 
assault action, but not to sheriffs, since Wis. Const. art. VI, § 4 provides that 
a county shall never be held responsible for the acts of the sheriff. Larson v. 
Lester, 259 Wis. 440, 49 N.W.2d 414 (1951). As to criminal action, the officer is 
rare only if the conduct is a reasonable accomplishment of a lawful arrest. 

Is. StaT. § 939.45 (1957). 

™ 106 Wis. 377, 82 N.W. 291 (1900). 
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where he had been overpaid on a check and when Bergeron refused 
to return the money, the officer took him to the magistrate. The 
jury found (and the supreme court upheld the finding) that the 
arrest was not “for the purpose of taking him before the magistrate, 
but for the sole purpose of compelling and inducing him to repay 
... the $43 thus overpaid.”?*° On this finding the court held there 
had been a false imprisonment. 

This case would seem to have considerable significance even to- 
day. Quite clearly police officers do not make an actual arrest for 
every minor offense. Rather, in many situations it is desirable for 
the officer to arbitrate and try to obtain restitution among the 
parties or otherwise resolve any conflict arising from minor infrac- 
tions of the law. Nevertheless, the thrust of the Bergeron holding 
is that the officer cannot exercise any such discretion, for even 
though Bergeron was taken immediately before a magistrate, the 
court found there had been a false imprisonment. 

In the authors’ opinion, such a state of the law is not desirable. 
And, if the right case were now presented to the supreme court, it 
is believed that a contrary result would be reached. But, for the 
present, the Bergeron case is still the law. However, this would not 
seem to prevent the officer from allowing restitution in lieu of arrest 
where any “pressure” which the officer uses does not constitute an 
arrest in itself. 

The question of purpose of arrest is not restricted to situations 
where there is a detour from taking the person to the station. Even 
if the person is taken to the station promptly, the purpose which the 
officer had in his mind in making the arrest is still relevant. Thus, 
in Geldon v. Finnegan, the court held that, notwithstanding the 
fact that there were grounds for making a valid arrest, since the offi- 
cer had arrested the person for questioning at the jail there had been 
a false imprisonment. However, the court’s language in the Geldon 
case and in the later case of Peloquin v. Hibner'®* indicates that 
proof of whether the purpose of arrest was to question or to take 
before a magistrate depends largely upon whether in fact the person 
was taken forthwith before a magistrate.1*? 


Conveyance of Authority, Intent, and Cause of Arrest 


The English rule is that authority to arrest need not be conveyed 





Id. at 381, 82 N.W. at 293. 

* 213 Wis. 539, 252 N.W. 369 (1934). 

#2 231 Wis. 77, 285 N.W. 380 (1939). 

**“Forthwith,” said the court in Geldon v. Finnegan, 213 Wis. 539, 547, 252 
N.W. 369, 372 (1934), “is a term which is dependent upon the circumstances of 
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to the arrestee. Some American states follow this rule, while other 
states either by case law or by statute require the officer to disclose 
his authority.*** Although Wisconsin is not among the latter states, 
it still seems desirable for officers to convey their authority, as “a 
person is privileged to . . . use force . . . for the purpose of prevent- 
ing or terminating what he reasonably believes to be an unlawful 
interference with his person .. . .”*° Conveyance of authority would 
prevent such reasonable belief.1 

An officer must also convey his intent to arrest because of the 
privilege to resist. This intent can be conveyed either by words or 
conduct,’*? and the display of authority is itself probably sufficient 
to disclose to the arrestee that the detention is an arrest.*** 

Another question is whether the officer should convey to the 
arrestee the cause of arrest. The English rule, followed in some 
American jurisdictions, is that the officer need not inform the ar- 
restee of the cause of arrest, although again there are states which 
have reached a contrary result by statute or case law.**° Some Wis- 
consin police officers are directed to inform the arrestee why he is 





each case for the interpretation which is to be placed upon it. In some cases it 
means instanter . . . , in others it means a reasonable time . . . .” When ques- 
tioning is involved, it appears that a reasonable time to decide whether to release 
the person or to make a formal complaint is to be allowed. Pelonquin v. Hibner, 
231 Wis. 77, 285 N.W. 380 (1939). 

One further consideration should be whether evidence obtained by a search 
after an arrest, like that in the Bergeron case, is admissible. This problem has 
never been considered by the Wisconsin court. But since it is clear that a search 
incident to an illegal arrest is invalid, the deciding factor would seem to be that 
in situations like that in Bergeron, where there is an arrest for an illegal purpose, 
but later the officer acts to effect the one proper purpose (i.e., taking before a 
magistrate), then any search up until the commencement of the acts indicating 
a change to the proper purpose would constitute an illegal search. Put another 
way, the initial arrest for other purposes is invalid, as is any search incident 
thereto, but once the officer decides to take the person before a magistrate, then 
in effect there is a new, valid arrest of the person who was up until that time 
falsely imprisoned, and search can then be made. 

#** See ALI Cone, op. cit. supra note 143, at 247-49. 

*® Wis. Stat. § 939.48 (1) (1957). 

4 See PERKINS, ELEMENTS OF POLICE SCIENCE 272 (1942). How does the officer 
convey his authority? In the usual case, where the officer is wearing a distinctive 
uniform, the authority is readily apparent. However, for an officer in civilian 
clothes, his identity must be made wn to the arrestee, and it would seem 
that the act of displaying his badge is the best way of doing this. See PERKINS, 
Supra at 272-73; Curr, A GUIDE TO MODERN POoLicE THINKING 160 = What 
if the officer is arresting not as an officer, but rather (because of his limited 
scope or because he is outside his jurisdiction) as a private citizen? In such a 
case he would not necessarily have to disclose that he is an officer, but doing so 
would minimize the chances of resistance. 

State v. Phillips, 262 Wis. 303, 55 N.W.2d 384 (1952). 

” aay op. cit. supra note 166 at 272-73; CiiFT, op. cit. supra note 166, 
at le 

1 See ALI Conk, op. cit. supra note 143, at 247-49. 
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being arrested when the reason is not evident.?7° However, it is clear 
that arrestees are not entitled as a matter of right to be informed 
at the time of the arrest of the nature of the offense, it being suffi- 
cient if the complaint is read to him when he is brought before the 
magistrate.17! Failure to convey the cause of arrest would seem to 
be an insufficient ground by itself for the arrestee to claim a privi- 
lege to resist. 


Use of Force 


Officers are by statute privileged to use force when part of “a 
reasonable accomplishment of a lawful arrest.”17* As the statute 
does not appear to change the common law, “‘the general rule is that 
shooting at a person in an endeavor to arrest or retake a person who 
has escaped from arrest for a misdemeanor is excessive force consti- 
tuting an assault.”?"* The reason for such a rule is readily apparent 
—by the scale of values in our society, it is better than a misdemean- 
ant escape than that a human life be taken. However, the Wisconsin 
Supreme Court later noted that “it does not follow by any means 
that any resistance offered to the arrest may not be overcome to the 
extent of taking life, if that be necessary to overcome the resist- 
ance.”17* Thus, the question of whether deadly force can be used 
by the officer depends upon whether, at the time, the arrestee is 
engaged in escaping or in resisting the attempt of the officer to take 
him into custody. 


CONCLUSION 


This Comment has indicated that improvement can be made in 
the Wisconsin law of arrest without warrant in at least three respects: 

(1) Ambiguity. In some areas of the law of arrest, particularly 
that of the common law power, there exist many ambiguities going 
to the very nature of the arrest authority. Does the common law 
power cover all misdemeanors, or just breaches of the peace? Must 
the offense itself occur in the presence of the officer? 

(2) Complexity. Defining the law of arrest is extremely complex, 
as it can only be done by a study of statutory provisions scattered 
throughout the statute books and of court decisions found through- 
out the Wisconsin Reports. The law is hard to find, and once found 
it is often not defined in meaningful terms. Thus, adequate norms 





*° RuLes & REGULATIONS OF THE MILWAUKEE Po ice Dep’t, Rule 30, § 27 (1950). 
™ State v. Harrison, 260 Wis. 89, 50 N.W.2d 38 (1951). 

™? Wis. Stat. § 939.45 (4) (1957). 

#8 Gosczinski v. Carlson, 157 Wis. 551, 555, 147 N.W. 1018, 1020 (1914). 

™ Krueger v. State, 171 Wis. 566, 582, 177 N.W. 917, 923 (1920). 
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are not provided for the non-lawyer who must administer the law 
of arrest. 

(3) Inconsistency. Because of the piecemeal development of the 
statutory law of arrest, inadvertent inconsistencies are present. For 
example, conservation wardens are given the unique power to arrest 
on reasonable belief without the qualifications of section 954.03 (1). 
Also, some municipal officers have been granted authority to arrest 
for all crimes in their presence, while others have not. 

The goals of clarity, simplicity, and consistency can best be met 
by a thorough legislative study resulting in the enactment of a com- 
prehensive law of arrest. A complete codification of the law of arrest, 
entirely replacing the common law power, would do away with the 
many ambiguities in that area. Similarly, it would bring together 
in one place all the arrest powers of all officers. And, in doing so, 
illogical variations in the powers of different types of officers would 
be eliminated. 

In codifying the law of arrest, the legislature might consider the 
following specific substantive problems: (1) Whether Wisconsin 
might profitably adopt a statute allowing the questioning and de- 
taining of suspects for short periods; (2) whether officers should be 
given the express authority to “‘frisk” suspects when they reasonably 
believe it necessary for personal protection; (3) what should be the 
status of officers serving, upon request, in municipalities other than 
those in which they are appointed with respect to the arrest powers 
they possess and as to their workmen’s compensation coverage;'"* 
(4) whether state traffic patrolmen should be given the power to 
arrest for general criminal offenses when the opportunity presents 
itself while they are engaged in their present duties, or at least 
whether they should be given workmen’s compensation coverage 
when exercising their common law powers of citizens arrest; (5) 
whether the power of private citizen arrest should be expressly stated 
by statute, as is done in many states;'* (6) whether officers should 
be allowed to use their arrest powers to promote restitution or arbi- 
tration where minor infractions of the law are involved. 


Daviw C. BRoDHEAD 


Wayne R. LAFAVE 





** Firemen in such situations are expressly covered. Wis. Stat. § 102.03 (1) (c) 


(1957). 
™ ALI Conk, op. cit. supra note 143, at 239. 














Comment 


EVIDENCE: THE VALIDITY OF MULTIPLE STANDARDS 
OF PROOF 


INTRODUCTION 


Legal literature contains the comments of many authorities who 
dispute the validity of a burden of proof that is divided into the 
three species of preponderance of the evidence, clear and convinc- 
ing evidence, and evidence beyond a reasonable doubt. These 
authorities doubt that the standards involve distinctions that are 
meaningful to jurors. Judge Frank represents the typical view of 


these authorities when he says: “We ought not . . . forever base 
decisions on unverified assumptions about jurors’ comprehension 
of differences between . . . [these standards].”? 


In the ordinary civil case, the phrase preponderance of the evi- 
dence is generally used. However, in some types of civil cases the 
courts require a higher standard. A partial list would include cases 
in which the demandant seeks to prove fraud, undue influence, the 
existence and contents of a lost deed or will, a parol gift, or an 
agreement to bequeath by will or to adopt, mutual mistake suffi- 
cient to justify reformation of an instrument, a parol or construc- 
tive trust, an oral contract as the basis of specific performance, a 
deed absolute as a mortgage, or impeachment of a notary’s certifi- 
cate of acknowledgment.’ In these cases, the courts often phrase 
the standard as clear and convincing evidence. They might also 
express this standard as: clear; clear and satisfactory; convincing; 
clear, satisfactory and convincing; clear, cogent and convincing; 
clear, unequivocal and convincing; very clear; very clear and satis- 
factory; very clear and decisive.* 

In criminal cases, the standard phrase is beyond a reasonable 
doubt or something similar, such as: rational doubt; rational and 
well grounded doubt; beyond the probability of doubt; moral 
certainty.® 





*9 WicMmorE, EvipeNce § 2497 (3rd ed. 1940); Morgan, Instructing the Jury 
Upon Presumptions and Burden of Proof, 47 Harv. L. Rev. 59 (1938); McCor- 
1954, EvipENCE § 322 (1954); Larson v. Jo Ann Cab Corp., 209 F.2d 929 (2d Cir. 

* Larson v. Jo Ann Cab Corp., supra note 1, at 935. 

*9 WIcMORE, op. cit. supra note 1, § 2498. 

* Morse, Evidentiary Lexicology, 59 Dick. L. Rev. 86 (1954). 

59 WicMmoRE, op. cit. supra note 1, § 2497. 
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For the purposes of this Comment, the preceding italicized stand- 
ards seem most representative of the various ways in which the 
standards can be phrased. 

When reviewing a challenged instruction on standard of proof, 
the court must often decide which one of the standards of proof 
is proper in a particular case. However, the courts have not often 
speculated on the validity of multiple standards of proof, although 
articles on that subject are numerous. These articles always seem 
somewhat inadequate because they are mere speculation. Judge 
Frank found his speculations inadequate and looked forward to a 
“time ... [when] we have satisfactory returns from checks of 
popular reactions to the traditional formulas ....”* He urged 
that “perhaps so-called ‘opinion research’ can furnish, via polls, 
more illumination of popular responses to . . . [the standards as 
currently phrased].”” The major purpose of this Comment is to 
report the results of the kind of study that Judge Frank impliedly 
requested. 


EXPERIMENTAL TEST ON VALIDITY OF 
MULTIPLE STANDARDS OF PROOF 


In General 


Objective of the Test 


The objective of the test on the validity of multiple standards 
of proof was to determine whether the instruction on the amount 
of proof necessary to meet the burden of persuasion has a different 
effect on the juror as the burden is described by the phrases pre- 
ponderance, clear and convincing, or beyond a reasonable doubt. 
This determination was made by seeking answers to the following 
questions: 

1. With the evidence remaining constant, does a change in the 
standard of proof make any difference in the way special verdict 
questions are answered? 

2. Do jurors remember and consciously apply the standard of 
proof given in the instructions? 

3. Do the phrases preponderance, clear and convincing, and 
beyond a reasonable doubt have a difference in meaning for the 
juror in terms of how difficult they make the burden of proof? 





* Larson v. Jo Ann Cab Corp., 209 F.2d 929, 935 (2d Cir. 1954). 
"Id. at 933. 
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The Experiment in General 


The experiment conducted involved presenting a tape recording 
of a mock trial of an automobile accident case to groups of people. 
After being instructed on a standard of proof, the listeners were 
given forms designed to obtain information that would indicate 
an answer to the questions listed above. 


Description of the Sample 


A total of 472 people served as mock jurors. These jurors were 
from one of the following six groups: Group A, graduate students 
at the University of Wisconsin; group B, wives of graduate students 
at the University of Wisconsin; group C, freshman law students in 
their second week at the University of Wisconsin Law School; group 
D, students from advanced undergraduate classes in political science 
at the University of Wisconsin; group E, freshman and sophomore 
undergraduate women students at the University of Wisconsin; 
group F, tubercular patients at the Veterans Administration Hos- 
pital, Madison, Wisconsin. 

No attempt was made to get a representative sample of jurors. 
The character of the sample was determined by expediency and by 
the desire to use individuals of above average iritelligence. Only 
group F approaches average or below average intelligence.* This 
group was included so that some contrasts might be made. 


With Evidence Remaining Constant, Does Change in Standard of 
Proof Make Any Difference in Way Special Verdict 
Questions Are Answered? 


The experiment obtained information from the subjects, both 
as individuals and as juries, indicating an answer to the above 
question. The two sources of information are separately considered 
below. 


Individual Responses 


The Test. The test director gave a diagram of the accident scene 
to the individuals assembled to hear the trial in order to help them 
understand the fact situation and the testimony of the witnesses.® 





*The characteristics of group F may not be well known. At the hospital in 
Madison, the average age of the patients is 45, and they have on the av 
a tenth grade education. Information from the psychologist at this hospital 
indicates that the average I.Q. of veterans generally is 108. Those administering 
the test suspect that this group did not approach this figure. 
* The diagram showed a street intersection, the path of the police motorcycle, 
and the path of the ambulance that the motorcycle was leading through the 
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The director then asked the people to listen carefully to the tape 
recording, because they would be asked later to answer questions 
concerning it. The tape, which played for thirteen minutes, began 
with an opening statement of the undisputed facts concerning a 
boy who was struck by an ambulance.’® 

The people listening to the tape then heard the testimony of six 
witnesses to the accident. In addition to extraneous testimony, 
there was conflicting testimony as to whether the driver of the 
ambulance involved in the accident was sounding his siren at the 
time of the accident and as to whether he was speeding in reckless 
disregard for the safety of others. The people listening to the 
testimony would be later required to answer these two questions. 

When the testimony was completed, the director gave each of the 
listeners either Form la, lb, or lc. These forms contained general 
jury instructions followed by an instruction on the standard of 
proof. The forms asked the reader to keep the standard of proof 
in mind and to check off answers to the special verdict questions 
at the bottom of the form.” 

One of the questions required a determination of fact—was the 
ambulance driver sounding his siren immediately before or at the 
time of the accident? The second question required a determination 
of whether certain conduct constituted activity within a legal stand- 
ard—did the ambulance driver speed in reckless disregard of the 
safety of others?'* 

Although the people listening to the tape did not know it, the 
forms, otherwise identical, contained differing instructions on stand- 
ard of proof. The instruction on Form la was as follows: 


In this case, the standard of proof is a preponderance of the 
evidence. This means that the burden is on the plaintiff to 
prove by a preponderance of the evidence that the defendant 
either had no siren on or was speeding in reckless disregard of 
the safety of others. 

To prove by a preponderance of the evidence means to prove 
that something is more likely so than not so. In other words, 
a preponderence of the evidence means such evidence as, when 
considered and compared with that opposed to it, has more 
convincing force and produces in your minds belief that what 





intersection. Also indicated were the abutments of the safety island from which 
the plaintiff had stepped when hit by the ambulance. 
“The opening statement is reproduced in the Appendix 1A, infra at 545. 
™See Appendix 2A infra at 545. 
See Appendix 3A for sample form, infra at 546. 
* Group C, consisting of first year law students, did not consider this question. 
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is sought to be proved is more likely true than not true.’ 
The instruction on Form Ib was as follows: 


In this case, the standard of proof is clear and convincing 
evidence. This means that the burden of proof is on the 
plaintiff to prove with clear and convincing evidence that the 
defendant either had no siren on or was speeding in reckless 
disregard for the safety of others. 

Clear and convincing evidence does not mean that the facts 
which are asserted are certainly true or that they are almost 
certainly true. It is, however, greater than a burden of con- 
vincing you that the facts are more probably true than false. 

The burden imposed is to convince you that the facts asserted 
are highly probably true, that the probability that they are true 
or exist is substantially greater than the probability that they 
are false or do not exist.’® 


For a reason that will later become apparent, the instruction on 
clear and convincing evidence for group C was as follows: 


The burden is on the plaintiff in this case to prove with clear 
and convincing evidence that the defendant was not operating 
the siren on his ambulance. Clear and convincing evidence is 
that evidence which is so clear, explicit, and unequivocal as to 
leave no substantial doubt and which is sufficiently strong to 
command the unhesitating assent of any reasonable mind.** 


The instruction on Form Ic was as follows: 


In this case, the standard of pease is beyond a reasonable 
doubt. This means that the burden is on the plaintiff to prove 
beyond a reasonable doubt that the defendant either had no 
siren on or was speeding in reckless disregard of the safety of 
others. 

A reasonable doubt is a fair doubt based upon reason and 
common sense and arising from the state of the evidence. It 
is rarely possible to prove anything to an absolute certainty. 
Proof beyond a reasonable doubt is established if the evidence 
is such as you would be willing to act upon in the most impor- 
tant of your own affairs. You are not to find against the 
defendant on the basis of mere suspicion or conjecture. 

A reasonable doubt exists in any case when after careful and 
impartial consideration of all the evidence, the jurors do not 
feel convinced to a moral certainty that the defendant was 


negligent.?* 








“ These instructions were recommended by Ju Mathes in Some Suggested 
38 (1958). 


Forms for Use in Civil Cases, 22 F.R.D. 127, 1 


% These instructions are from those suggested by McBaine, Burden of Proof: 
Degrees of Belief, 32 Cauir. L. Rev. 242, 263 (1944). This definition was used 


because Judge Mathes did not formulate the middle standard in his work. 
*In re Jost, 117 Cal. App.2d 379, 383, 256 P.2d 71, 74 (1953). 


* Mathes, Some Suggested Forms for Use in Criminal Cases, 20 F.R.D. 231, 238 


(1957). 
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The Results. When the answers to the special verdict questions 
were tabulated, the results were as follows: 
CHART # 18 


Percent of Jurors Responding Individually 
Answering Special Verdict Questions Yes 


Standard of Proof Used by Individuals Total in 
Group 


Preponderance Clear and Beyond a Rea- 
Convincing sonable Doubt 


Group C 
Question # 1 73% 63% 73% 147 
All Groups 
Question # 1 68% 69% 66% 472 
Question # 2 37% 36% 33%, 325 


Question # 1: Was the ambulance driver sounding his siren? 
Question # 2: Was the ambulance driver speeding in reckless 
disregard of the safety of others? 


As can be seen from the chart, 68 percent of those using the pre- 
ponderance standard thought that the siren was on, as did 69 per- 
cent of those using the clear and convincing standard and 66 
percent of those using the beyond a reasonable doubt standard. 
With respect to the other question, 37 percent of those using the 
preponderance standard thought that there was speeding in reckless 
disregard, as did 36 percent of those using the clear and convincing 
standard, and 33 percent of those using the beyond a reasonable 
doubt standard. 

These results do not support the theoretical validity of multiple 
standards of proof. The theory is that the standard of beyond a 
reasonable doubt puts a greater burden on the plaintiff (prosecu- 
tor) than does the standard of clear and convincing evidence, and 
that both put a greater burden on the plaintiff than does the 
standard of preponderance of the evidence. If the theory is correct, 
a smaller percentage of jurors should answer a special verdict 
question in favor of the party having the burden of proof as the 
standard of proof is raised from preponderance to clear and con- 
vincing evidence and to beyond a reasonable doubt. 


In the experiment, the burden of proof was put on the plaintiff 





% See Appendix 4A, infra at 547 for a tabulation of jury answers by group. 
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to show that the siren was off. To conform to the theory, as the — 


standard was raised, a greater percentage of the jurors should have 
answered that the siren was on. In fact, there was no increase; 
the change of standard seemed to make an insignificant difference. 
In addition, the plaintiff had to prove that the ambulance was 
speeding in reckless disregard of the safety of others. To conform 
to the theory, as the standard was raised a smaller percentage of 
the jurors should have answered that the ambulance driver was 
speeding in reckless disregard of the safety of others. There was 
some decrease, but such a small decrease could be explained on 
the basis of a statistical aberration. 

Nor did a variation in the definition of the standard seem to have 
much influence. The definition of clear and convincing used for 
group C seems prima facie to put a greater burden on the plaintiff 
than does the definition of clear and convincing used with the 
other groups. Since the burden is greater, one would expect a 
greater percentage of the jurors in group C to have answered af- 
firmatively to the question concerning the siren. Such was not the 
case. Only 63 percent of group C answered yes, whereas 71 percent 
of the groups excluding group C answered yes. 


Jury Response 


Because the number of juries used was probably inadequate to 
give reliable results, the individual reactions to the questions seem 
more meaningful. However, the following jury results do not 
encourage the belief that the theory concerning a multiple standard 
of proof is valid. 

The Test. After the forms were collected, the director divided 
the individuals listening to the tape into juries of twelve or as 
close thereto as possible. The director insured that all members 
of a jury had previously used the same standard of proof. In doing 
this, no juror was given any cause to suspect that the variable in 
the experiment was the standard of proof. 

Each jury selected a foreman and the director gave the foreman 
a Form I, similar to that the individual jurors had previously used. 
As a result, the jury could check on the instructions as they delib- 
erated. The director asked the jury to come to a collective answer 
on the same two questions that they had previously individually 
answered. Depending on the circumstances, juries deliberated 
from one-half hour to one and one-half hours. At the end of the 
period of deliberation, the director asked the jury foreman to in- 
dicate how the jury had answered. If there was a hung jury, the 
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foreman indicated the number of jurors answering a question yes 
’ and the number answering it no.’® 

The Results. The following chart summarizes the answers of 
the juries to the special verdict questions. The majority determina- 
tion of a hung jury is listed as the jury answer. 


CHART # 2” 
Percent of Juries Answering Special Verdict Questions Yes 
Standard of Proof Used by Jurors Total Juries 


Preponderance Clear and Beyond a Rea- 

Convincing sonable Doubt 
Question # | 87% 100% 80% 44 
Question # 2 18% 27% 27% 33 


Question # 1: Was the ambulance driver sounding his siren? 
Question # 2: Was the ambulance driver speeding in reckless dis- 
regard of the safety of others? 


Do Jurors Remember and Consciously Apply 
Standard of Proof Given in Instructions? 


The Test 
The director gave each juror Form 2, the first part of which is 
reproduced below. 


PLEASE answer the following questions CAREFULLY, AC- 
CURATELY and HONESTLY. 
1. What was the standard of proof required by your instruc- 


tions? 
ptepanentil clear and convincing evidence 

a. - | | wane beyond a reasonable doubt 
— Te eee preponderance of the evidence 
2. Was the standard mentioned by any juror during the jury 
deliberation? 








YES NO 
3. Did you consciously consider the burden that the standard 


of proof put on the plaintiff: 
a. as you answered the questions on the individual forms? 








YES NO 


* The question concerning the siren may have been easier for the juries to 
answer, since 68% of the 44 juries were able to come to a unanimous verdict. 
_ Only 35% of the 29 juries answering the speeding question were able to decide 
with unanimity. This might suggest that juries are able to answer fact questions 
more easily than questions requiring them to determine whether a legal standard 
has been met. 

* See Appendix 5A, infra at 547 for a more detailed chart of the totals. 
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b. as you voted on the questions as answered by the jury? 


YES NO 
The Results 


Objective Question. The first question required an objective 
answer. Seventy-six percent of the jurors stated that they were 
able to remember and recognize the standard that they had pre- 
viously used. The highest percentage could remember and recog- 
nize preponderance and the lowest percentage could remember and 
recognize clear and convincing.*! These results are not encourag- 
ing. The experiment attempted to focus the standard of proof in 
the mind of the juror by giving him a written instruction and 
asking him to apply it and by allowing the jury to have a copy of 
the instructions as they deliberated. Perhaps these efforts were 
equivalent to those of the attorney who attempts to make the jury 
conscious of the standard of proof in his closing argument. If so, 
only about three-fourths of the jurors of above average intelligence 
will remember the standard well enough to recognize it a short 
time later. 

Subjective Questions. The remaining questions on the first 
part of Form 2 required a subjective answer. As a result, the 
answers have an unknown margin of error caused by an apparent 
psychological need to answer these questions in the way thought 
proper. Sixty-eight percent of the jurors answered that the standard 
of proof was mentioned by a juror during the jury deliberation.” 
Of course, the fact that sixty-eight percent thought that the stan- 
dard has been mentioned does not mean the standard had been 
mentioned in that percentage of the juries. The authors, who 
conducted the experiment and heard the deliberation, recall few 
juries where the standard was nientioned. In 10 out of 33 juries 
the jurors unanimously indicated that the standard had been men- 
tioned. This answer is possibly accurate. It is less probable that 
the answer is correct in the 17 juries in which a majority indicated 
that the standard had been mentioned, and it is improbable that 
the answer is correct in the 6 juries in which a minority indicated 
that the standard had been mentioned. In any event, the results 
do not encourage the belief that ‘all juries are aware of the need 
to apply a standard of proof while deliberating. 

The last question asked the juror whether he had consciously 





™See Chart A in Appendix 6A, infra at 548. 
™See Chart B in Appendix 7A, infra at 549. 
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considered the standard. Eighty-two percent indicated that they 
had consciously considered the burden the standard of proof put 
upon the plaintiff as they individually answered the questions on 
Form 1.2* Eighty-four percent indicated that they had consciously 
considered the burden as they voted on the questions as answered 
by the jury.** Since only seventy-six percent could remember and 
recognize the standard*® one might doubt the results. Axiomati- 
cally, a juror cannot consciously apply what he cannot even re- 
member and recognize. The fifteen to twenty percent that ad- 
mitted they did not consciously apply the standard in addition to 
the others who did not, probably add up to a total which indicates 
doubt concerning the efficacy of instructions. In the normal case, 
the jury has members of average intelligence, the instructions are 
long, the instruction on standard of proof is not last, and the 
judge places no special emphasis on the instruction on standard 
of proof by telling the jurors to particularly keep the instruction 
on standard in mind when answering questions. In the normal 
case, therefore, one may suspect that the percentage of jurors con- 
sciously applying the standard is far below that indicated under 
the relatively favorable circumstances of the experiment. 


Do Preponderance, Clear and Convincing, and Beyond 
a Reasonable Doubt Have a Difference in Meaning for 
Juror in Terms of How Difficult They Make Burden of Proof? 


The Test 


The bottom half of Form 2 listed the three standards of pre- 
ponderance of the evidence, clear and convincing evidence, and 
beyond a reasonable doubt. While the standards were underlined 
so that they would be clearly focused in the mind of the juror, 
the form contained no definition of the standards.” Questions at 
the end of the form asked the juror to indicate which of the above 
standards would make it most difficult for the plaintiff to prove 
his case and which would make it easiest. 


The Results 


On the basis of the test, three results seem worth tabulating: 
(1) How did the jurors rank the three standards? (2) Which 
standard did the jurors feel was most difficult? (3) Which standard 





™ See Chart C in Appendix 8A, infra at 549. 
* Ibid. 

™ See text, supra at 533. 

*See Appendix 9A, infra at 549. 
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did the jurors feel was easiest? Chart # 3 indicates the answer to 
the first question.?* 








CHART #3 
RANKING OF STANDARDS OF PROOF 
IN TERNS OF BURDEN PUT OW THE PLAINTIFF 
| Standard Previously Used by Juror I 
i Total 
Clear and Beyond a Rea- all 
annie neces Convincing sonable Doubt | Standards 





Ranking of Standards of Proof From 


Most Difficult 
to Less Difficult Burden on Plaintiff 
to Easiest 
P P RD CC CC RDP P RD CC CC RDP P BD CC CC RDP 
cc RD CCP RDP CC RD CCP RDP CC BDCcCCP RDP cc 


en ae a a 


Tota) Groups 
Less Group C §3 29 8 27 14 11 14415123117 9 6221429 % 8 23 66 34 87 56 28 


RD CC CC RD 
ccP RDP 


Percent 
Ranking 
Correctly 32% 15% 21% 22% 


Order Cho- 
sen Most 
Frequently 322 32% 282 302 





Group C 49 2 619 2 2183973 812 2 515 2 14399 7 0417 


Percent 
Ranking 
Correctly 21% 431 27% 30% 


Order Cho- 
sen Most 
Frequently 452 4% Mi 32% 





All Groups 7 38 10 33 33 13 § 17 33 15 40 26 12 14% 16 % 40 10 3705 41 D7 97 35 


Percent 


Ranking 
Correctly 26% 24% 23% 25% 

Order Cho- 

sen Most 

Frequently 28% 29% 27% 25% 























P - Preponderance of the Evidence 
CC - Clear and Convincing Evidence 
BD - Beyond a Reasonable Doubt 


Even though a juror had seen a standard defined on Form 1, 
this did not materially influence his answer. Regardless of the 
standard previously used, jurors ranked the standards approxi- 
mately the same. 

The chart indicates that only twenty-five percent of the jurors 
ranked the standards properly. A few more jurors thought that 
the hardest to easiest order should be clear and convincing, reason- 


* See Appendix 10A, infra at 550 for results of the remaining groups. 
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able doubt, and preponderance. Such results indicate that one 
must seriously question the assumption that the standards are dif- 
ferent in meaning. 

Group C was separated to see whether entering freshmen law 
students had any special knowledge and ability to rank standards. 
Thirty percent ranked the standards in the correct way, which is 
not a meaningful improvement over the twenty-five percent in the 
other groups who ranked the standards correctly. 


CHART #4 


STANDARD MOST FREQUENTLY CHOSEN AS MOST DIFFICULT; 
STANDARD MOST FREQUENTLY CHOSEN AS EASIEST 

































































Standard Previously Used by Juror 
Clear and Beyond a Rea- t 
Preponderance tosing pana . Totals 
Standard Indicated as Most Difficult or Easiest 
Pr cc |mD iP cc |mD iP cc | mp P cc BD 

Group C 

Most Difficult 7 9 |28 5 |12 |25 jo 7 |27 22 28 80 

Easiest 15} 24 4 27 9 6) 17] 23 o 59 56 “4 
Group F 

Most Difficult 10 7 7 7 5S }12 6 9 8 23 21 27 

Easiest 10 4) 2 6; 10 8 8 9 6 24 22 24 
Totals - All Groups 

Most Difficult 2% |47 173 $30 |54 {63 (B7 |51 |65 1 152 201 

Easiest 731 45 76) 36) 35) 67) 54| 32 216 135 92 
Percent Indicating Preponderance Most Difficult jaz 
Percent Indicating Clear and Convincing Most Difficult M2 
Percent Answering Correctly: Beyond a Reasonable Doubt 65% 
Most Difficult 
Percent Answering Correctly: Preponderance is Easiest 4% 
Percent Indicating Clear and Convincing as Easiest 302 
Percent Indicating Beyond « Reasonable Doubt as Easiest 21% 











P + Preponderance of the Evidence 
CC - Clear and Convincing Evidence 
RD - Beyond a Reasonable Doubt 


Chart # 4 indicates which standard the jurors chose as being 
most difficult and which they chose as being easiest.2* To more 
than one-half of the jurors, the words beyond a reasonable doubt 
do not convey a meaning which places the most difficult burden 
on the plaintiff, nor do the words preponderance of the evidence 
convey a meaning which places the easiest burden on the plaintiff. 
A plurality thought that beyond a reasonable doubt was most diffi- 
cult; less thought that clear and convincing was most difficult, and 
still fewer thought that preponderance was most difficult. Con- 





*See Appendix 11A, infra at 551 for results of the remaining groups. 
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versely, a plurality thought that preponderance of the evidence was 
easiest; less thought that clear and convincing was easiest, and still 
fewer thought that beyond a reasonable doubt was easiest. 

The results encourage the belief that the standards as phrased 
have some slight difference in meaning. But, one must recall that 
most of the people in the sample had above average intelligence. 
The answers in group F, the only group where the level of intelli- 
gence approached average or below average, indicate that for them 
the standards had an insignificantly small difference in meaning. 

As mentioned before,?® group C applied a different clear and 
convincing standard that seemed to place a greater burden on the 
plaintiff than did the definition given other groups. It would 
seem, therefore, that compared to the other groups, a greater per- 
centage of group C would indicate that the clear and convincing 
standard was the most difficult and that a smaller percentage 
would call it the easiest. The results lead to conflicting conclusions 
and are almost meaningless.*° However, they do indicate that a 
change in definition of the standards may not make a significant 
difference, if there is any difference at all. 

The use of the multiple standards of proof rests on the assump- 
tion that the standards are phrased so as to have a difference in 
meaning in terms of degree of certitude. In crude terms, the as- 
sumption is that the juror thinks that he should be 51 percent sure 
where preponderance is used, 75 percent sure where clear and con- 
vincing is used, and almost 100 percent sure where beyond a 
reasonable doubt is used. Chart # 3 indicates that only twenty- 
five percent answered in a way which would support the assump- 
tion. Chart # 4 indicates that less than one-half would answer in 
a way which would support the assumption that reasonable doubt 
means most difficult and preponderance means easiest. The results 
show the assumption on which a multiple standard of proof is 
based to be of doubtful validity. At the least, the demonstrated 
invalidity should give the courts an excuse to less rigorously re- 
quire exact formulation of standards of proof. 


SUGGESTIONS CONCERNING STANDARDS OF PROOF 


Basing their reasons on the results of this study, the authors 
must join those writers and judges who say that multiple standards 





* See text accompanying noie 16 supra. 

® There were 42 jurors in group C and 28% indicated that clear and con- 
vincing was the most difficult. Of the 105 in the other groups, 40% indicated 
that clear and convincing was most difficult. In group C 21% indicated that 
clear and convincing was the easiest, whereas 26% of the other groups indicated 
that it was the easiest. 
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of proof as presently used have doubtful validity. Many sugges- 
tions for improving the standards have been made. A short dis- 
cussion of some of these suggestions follows. Where possible, they 
are evaluated on the basis of the results of the study. 


Keep the Multiple Standards, But Define Them in Terms 
of Degree of Belief 


Professor McBaine indicates that the three standards would be 
distinguishable if they were all defined in terms of degree of be- 
lief.** He observes that at the present the criminal standard “tells 
the laymen the degree of belief they must have . . . [whereas the 
civil standards] direct their attention to the amount of evidence 
which must be produced by the bearer of the burden . .. .”*? He 
suggests that standards be defined in terms of (a) what probably 
has happened, (b) what highly probably has happened, or (c) what 
almost certainly has happened. To facilitate the distinction, each 
of his definitions contains a definition of the other standards by 
way of contrast.** In effect, McBaine says, make all the standards 
vary by degree of belief and the jurors will then be able to distin- 
guish between them. Though the experiment did not directly 
nor completely test McBaine’s formulations, the results suggest 
that they would constitute slight improvement.** The experiment 
used McBaine’s degree of belief definition for clear and convincing 
evidence and the typical beyond a reasonable doubt standard, 
which as McBaine properly suggests, is already a degree of belief 
standard. The use of these two different standards resulted in no 
significant difference in the way the special verdict questions were 
answered.** 


Do Not Separately Articulate a Middle Standard 


Since some jurisdictions do not use a separately articulated 
standard corresponding to clear and convincing evidence, it might 
be suggested that this practice be more widely adopted. In Texas, 





* McBaine, supra note 15, at 247. 

* Id. at 255 (emphasis supplied). 

* Id. at 260-68. 

*In addition to the results of the experiment, an objection might be that his 
instructions were too long. The complete civil standards each take about 650 
words to relate—approximately two double-spaced typewritten pages. Id. at 
261-64. The beyond a reasonable doubt standard is twice that long. Id. at 264. 
The instructions in a jury trial are already so long that judges cannot be ex- 
pected to welcome any addition to that length. Judge Mathes’ instructions, 
which were adapted for use in the experiment, are approximately one-fifth the 
length of McBaine’s. Mathes, supra note 14. Perhaps this is so because Mathes 
was aware of the need for short instructions. 

*See Chart #1, p. 530 supra. 
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for example, an instruction in civil cases on special issues requir- 
ing a higher degree of proof than preponderance may not be given 
to the jury.** This is true even though a statute prescribes the 
higher standard, unless the statute expressly provides that the jury 
shall be so instructed. Where a higher standard is required and 
the jury properly finds that the evidence preponderates in favor 
of a party, the judge then applies the clear and convincing standard 
to see if a new trial should be given. One commentator found 
this practice anomalous.** 

English and Canadian** jurisdictions, which do not frequently 
use juries in civil cases, are somewhat similar to Texas in that they 
do not use a separately articulated middle standard corresponding 
to the clear and convincing standard. They have only preponder- 
ance of the probabilities and beyond a reasonable doubt. How- 
ever, the quantum of proof required to prove a special civil case 
may be the same as it would be in the United States. For example, 
in a fraud case, an American jurisdiction would apply the clear 
and convincing standard. But, in a leading English case involving 
fraud, the appellate court affirmed the lower court judge who, in a 
non-jury trial, indicated that he was satisfied by a preponderance 
of the probabilities that fraud had occurred. The appellate court 
indicated that there are degrees of probability within the pre- 
ponderance standard and that the lower court had naturally re- 
quired a higher standard in the fraud case than it would in the 
ordinary case.*® 

The ordinary American and the English practices are reconcil- 
able. The English judges know that fraud and other special civil 
cases must be proved with a higher degree of probability; the 
usual practice of trial without a jury leaves no need for the sep- 
arately articulated standard necessary when a jury is the fact-finder. 

While the English system might be workable where a jury is not 
the fact-finder, application of the English practice where juries are 
involved would probably lead to the anomalous Texas result. If a 
higher quantum of proof is to be required in special civil cases, 
which English and Texas courts recognize as necessary, then the 
requirement must be communicated to the jury. The mere fact 
that the experiment shows that the requirement is not being com- 
municated*® does not mean that only the judge and not the jury 





* Sanders v. Harder, 148 Tex. 593, 227 S.W.2d 206 (1950). 

* Note, 28 Texas L. Rev. 988 (1950). 

* Fridman, Standard of Proof, 33 CAN. B. Rev. 665 (1955). 

* Bater v. Bater, [1950] 2 All E.R. 458 (C.A.). 

“ The experiment shows that only 1% of jurors would answer questions dif- 
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should know that a greater quantum of proof is required. The 
experiment merely shows the need for some formula which mean- 
ingfully articulates the quantum of proof for the jury. 


Use Only One Phrase to Describe the Standard, 
But Emphasize Consequences and Circumstances 


An Australian author suggests that the multiple standards should 
be replaced by the word “satisfaction.” He suggests that judges 
and jurors alike must be “satisfied” of the truth of allegations or 
denials of fact. “The more trivial the question, the more easily 
will ‘satisfaction’ materialize. —The more momentous and serious 
its eonsequences, the greater the caution and deliberation de- 
manded ... .”* 

The suggestion might be used in the following way. If a juror 
is told he must be “satisfied” in a criminal case, he will want a very 
high degree of certainty after the judge seriously admonishes the 
jury on the presumption of innocence, the sentence that can be 
imposed, and the stigma attached to criminal convictions. Similarly, 
a juror can be told that he must be “satisfied” in one of the special 
civil cases, as, for example, where the plaintiff seeks to impeach a 
written instrument on the basis of parol testimony. The juror will 
want a high degree of certainty if the judge carefully informs the 
jury that circumstances of ordinary experience indicate that some- 
thing in writing more probably represents what was meant than 
does that which someone later says was meant. In the ordinary civil 
case, the juror can be instructed to be “satisfied,” but circumstances 
and consequences need no special emphasis. 

An English divorce case*? comes close to applying the Australian 
author’s suggestion. Instead of using the one word “satisfied,” the 
court suggested “reasonable doubt.” The court said that the term 
“reasonable doubt” could be used just as aptly in a civil case as 
in a criminal case and indicated that whether one has a reasonable 
doubt depends on the offense and the consequences. The court 
warned that the use of the one term does not mean that civil and 
criminal cases must be proved with the same strictness. It means 
only that the doubt in a civil case vanishes with a lower degree of 
probability than in a criminal case. 





ferently if the preponderance standard were used in place of the clear and con- 
vincing standard. See Chart #1, p. 530 supra. 

“ Fridman, supra note 38, at 670. 

“ Bater v. Bater, [1950] 2 All E.R. 458 (C.A,). 
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Do Not Require Exact Definitions of Standards 


Some suggest that the instructions on standards would be useful 
if definitions in exact forms were abolished. An English article 
suggests that courts should stop treating the definition of standards 
as a question of law when it is really a question of language.** 
Wigmore urges the courts to “cease to treat any particular form 
of words as necessary . . . [to define a standard].”** He suggests that 
detailed definitions become “a mere tool for counsel who desire to 
entrap an unwary judge . . . by quibbling on appeal... .”* 

Courts frequently have the authority to apply Wigmore’s notion 
by statutes, such as section 274.37 of the Wisconsin statutes, which 
provide that no judgment shall be reversed or set aside unless the 
errors affect “substantial rights.” Some courts have been slow to 
implement such statutes in their handling of claimed errors in 
instructions on standard of proof. The results of the experiment 
tend to indicate that the improper instruction on standard or the 
improper definition of the standard often will not affect substan- 
tial rights. 


Do Not Use Definition of Standard 


Since it is difficult, and perhaps impossible,** to formulate defi- 
nitions of standards of proof that can be understood, some say that 
the standard need not be or cannot be defined. There is evidence 
of the present unintelligibility of instructions that supports these 
views. For example, a committee of the Wisconsin bar received 
many complaints that jurors were unable to understand the in- 
structions given on burden of proof.*? In an Ohio study, past jurors 
indicated that preponderance of the evidence was the most difficult 
to understand of the legal phrases often found in instructions that 
were included within the scope of the study.* 

No doubt similar experiences led Wisconsin's Justice Marshall 
to state that it would be better to permit jurors to exercise their 
own intelligence in regard to language so plain that it is not easy 
to make it plainer by explanation.*® Other courts have admitted 
this is true, at least for the reasonable doubt standard, which they 





“The Onus of Proof Again, 1957 Crim. L. Rev. (Eng) 711. 

“9 WicMorE, op. cit. supra note 1, § 2497, at 325. 

“Id. at 319. 

“Fridman, supra note 38, at 670. 
cial Report of Committee on Administration of Justice, Wis. Bar. BULL., June 

52, p. 25. 

See the remarks by Judge Wanamaker in Trial by Jury, 11 U. Cinc. L. Rev. 
119, 191 (1937). 

“ Buel v. State, 104 Wis. 132, 151, 80 N.W. 78, 85 (1899). 
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do not require to be defined.*® “A reasonable doubt means a doubt 
that is reasonable: and there is no amplification capable of simpli- 
fication.””>* 


Do Not Use Standards of Proof 


Perhaps the easiest way to abolish problems concerning multi- 
ple standards of proof is to abolish the standards. If they were 
abolished, the judge would only give instructions on the burden 
of proof. Abolition is not so extraordinary a measure as might 
first be supposed. If Morgan is correct in indicating that “only in 
the exceptional case is the jury decisively influenced by the judge’s 
instructions . . . [especially those describing] the allocation of 
burden of persuasion,”®? the mention of standards is likely to be 
even less efficacious. An article in the Wisconsin Bar Bulletin sug- 
gests the abolition of instructions.** The article refers to an early 
Wisconsin case in which the judge said: “I have no charge to give 
to you, gentlemen. Conduct the jury to their room.” 

Though the experiment shows that the requirement of different 
quanta of proof is not being communicated by standards as 
presently phrased, this does not mean that the standards should 
be abolished. To do so would give the jury unlimited discretion 
to determine their own standards. Such discretion may be war- 
ranted, but only if further studies show that in no manner can the 
standard of prooi be communciated to jurors. 


PROBABILITIES THAT SUGGESTIONS FOR A 
CHANGE IN STANDARD WILL BE ADOPTED 


Because habits of legal expression are ingrained, historic classifi- 
cations of standards of proof yield slowly to change. A series of 
English cases concerning the reasonable doubt standard tell a story 
for those interested in creating a change through the judicial 
process. 

The story begins in 1950 with a case which allowed terms such 
as “reasonably satisfied” and “feel sure” as indicative of the stan- 
dard of proof.** A later court suggested the instruction that “you 
must not convict unless you are satisfied by the evidence [and you 





® Becher v. US., 5 F.2d 45 (1924); Paddock v. US., 79 F.2d 872 (1935). 

™ Fridman, supra note 38, at 669. 

= Morgan, Instructing the Jury upon Presumptions and Burden of Proof, 47 
Harv. L. Rev. 59 (1933). 

® Lueck, Instructions to Juries, Wis. BAR BuLL., Oct. 1954, p. 11. 

™ Stuckey v. Fritsche, 77 Wis. 329, 334, 46 N.W. 59, 60 (1890). 

* Rex v. Kritz, [1950] 1 K.B. 82, 85, 90. 
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must] feel sure . . . [that the defendant was guilty].”** In a follow- 
ing case, the court denied review where the trial court had only 
indicated that the jury must be “satisfied.”5* The trend then 
changed. Convictions were reversed where the trial judge did not 
tell the jury to feel “sure.”** In a 1955 case, the appellate court 
reversed a conviction and suggested an instruction which included, 
“A case is never proved if any jury is left in any degree of doubt.” 

In effect, the English departed from and then returned to a 
reasonable doubt standard. Such a departure would probably 
meet with like results here. Certainly, a change would not be 
welcomed by defense counsel. Practitioners have indicated to the 
authors that one of defense counsel’s biggest weapons is the oppor- 
tunity to use the closing argument to make the juror fully conscious 
of the great burden the standard of beyond a reasonable doubt 
places on the prosecution. 

In addition to the inextricably interwoven historical considera- 
tions which prevent change in standards of proof, some believe 
that at least the standard of beyond a reasonable doubt must be 
kept because of its close relationship to the presumption of inno- 
cence. These people believe that “the evolution of the principle 
of the presumption of innocence and its resultant, the doctrine of 
reasonable doubt . . . indicates the necessity of enforcing the one, 
in order that the other may continue to exist.”® 

Though a change through the judicial process is not likely, the 
legislature could make some meaningful changes. McBaine feels 
that “legislation . . . is the only way out of the [standard of proof] 
wilderness.”* By legislation, McBaine means more than a legis- 
lative determination that certain acts must be proved by one or 
another standard. He means that the legislature should provide 
statutes in which standards are “described with reasonable accuracy 
so that the degrees may be understood by . . . [lawyers and 
judges and juries].”°? The authors of this Comment suggest that 
the legislature would not be limited to defining the three standards 
presently used. The legislature should also consider legislative 
enactment of the other suggestions made for improving the way 





* Rex v. Summers, [1952] 36 Crim. “> R. 14 (emphasis supplied). 

* Rex v. Blackburn, [1955] 39 Crim. PR R. 84, 86. 

™ Rex v. Murtaugh & Kennedy, [1955] 39 Crim. App. R. 72, 84. 

® Hepworth v. Hepworth & Fearnley, [1955] 39 Crim. App. R. 152, 154 (em- 
phasis supplied). 

Coffin v. U.S., 156 U.S. 432 (1894). 

| McBaine, Burden of Proof: Degrees of Belief, 32 Cau. L. Rev. 242, 259 
(1944). 

® Ibid. 
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in which quantum of proof is communicated to jurors. 
CONCLUSION 


While any change in standards of proof most likely could be 
accomplished only by the legislature, more experimental research 
would be necessary before adequate ways of communicating quan- 
tum of proof to jurors could be devised. The results of the limited 
empirical study reported in this Comment show only that the spec- 
ulative disparagement of the present system of multiple standards 
of proof has a basis in fact. Further research should first make cer- 
tain that the present standards are unworkable. If the research 
conclusively shows that the present standards are not meaningful, 
the suggestions made in this Comment and elsewhere should be 
empirically studied. Only through such empirical studies can 
suggestions for changes in standards be tested to determine whether 
a change would constitute an improvement. 


DONALD G. HAGMAN 


MALCOLM D., MACARTHUR 
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APPENDIX IA 
Opening Statement 


“The following is an opening statement by an attorney of the facts in the 
case. It is an impartial recitation of facts to which there is no dispute. It is not 
part of the evidence. 

“This is a law suit brought by the plaintiff, Paul Jennings, a ten year old boy, 
to recover damages sustained by him because of an automobile accident. The 
accident took place in Milwaukee on Sunday, October 5, 1958 at about 4:30 in 
the afternoon. At that time, Paul Jennings was on his way home from a theater 
where he had attended a movie. He was walking south along the east side of 
Main Avenue, when he came to the Franklin Street intersection. He walked 
half-way across the intersection and paused there at the safety island. At about 
the same time, an ambulance which was going in a westerly direction on the 
right side of Franklin Street, approached the Main Avenue intersection. The 
ambulance carried a critically ill patient from an out of town hospital. The 
patient was being transferred to a Milwaukee hospital. 

“The ambulance was led through the City of Milwaukee by a Milwaukee 
police motorcycle. A siren was being operated on the motorcycle, however, 
there is some question whether the siren was being operated on the ambulance. 

“Because of the approach of the motorcycle, traffic had stopped and no traffic 
was going through the intersection. As the motorcycle approached the inter- 
section, the police driver noticed that automobiles in the north half of Franklin 
Street blocked his path. The motorcycle turned to the left of the stopped cars 
and drove down the left side of Franklin Street, close to the center of the road. 
The ambulance followed behind the motorcycle at a distance that is in dispute. 
The motorcycle passed the safety island on which the plaintiff was standing. 
It continued into the intersection, turning back into the right hand or north 
lane as it did so. It was necessary to go back to the right lane because automo- 
biles headed east were stopped in the left lane and had it blocked. 

“The ambulance followed the path that the motorcycle had taken and arrived 
at the safety island just as the plaintiff stepped from it. The plaintiff was injured 
from the resulting impact. 

“The parties to this lawsuit have agreed that the plaintiff was injured and 
that his injuries have caused him $25,000 damages. The parties have agreed that 
the speed limit on Franklin Street was 25 miles per hour. No insurance company 
was involved in this case. The ambulance belonged to the defendant who was in 
business for himself. The parties agree that if the defendant was negligent, the 
negligence caused the injury. They further agree that the plaintiff was not 
negligent.” 

APPENDIX 2A 


Testimony of Witnesses 


Concerning the siren, different witnesses said the following things: “I did not 
hear the sound of a siren from the ambulance. I have no radio in my car.” “I 
can’t remember whether I heard a siren on the ambulance or not.” “He [plain- 
tiff] knew about ambulance sirens and had heard them before. I told him what 
to do when he heard an ambulance siren.” “As the siren of the motorcycle faded 
out, I heard a siren being sounded on the ambulance, though it wasn’t too loud.” 
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“I thought I heard a siren on the ambulance, but I am not sure.” “I had all the 
lights and the siren on.” 

Testimony relating to speeding in reckless disregard for the safety of others 
was as follows: “I remember that it was a clear, sunny day.” “I would say that 
the ambulance was at least a block and one-half behind the motorcycle. As the 
ambulance approached the intersection, there was no appreciable decrease in 
speed.” “I was standing on the corner in a group of about ten other people. It 
[the ambulance] did not appear to slow up as it approached the intersection. I 
would say it was at least a block behind the motorcycle when the accident hap- 
pened.” “It [the ambulance] was one-half block or less behind the motorcycle. 
Quite a few people were standing near the intersection watching it.” “There 
was a squeal of tires and he was hit. All of this happened within one or two 
seconds, The ambulance stopped very quickly.” “My speed was considerably 
down [at the intersection] because I didn’t know where he [the motorcycle driver] 
was going. All the time I had my foot on the brakes. My ambulance was on the 
south side of the safety island and about ten feet east of it when I noticed that 
he was walking so that his path would cross mine. I put on the brakes as hard 
as I could and stopped.” 

; APPENDIX 3A 


Form With Instructions and Special Verdict Questions 


In order to decide this case, the judge would give the following instructions 

to the jury. Read them carefully. 
. Members of the jury, the parties have agreed that the ambulance involved 
in this case was going 45 m.p.h. immediately. before the accident. They also 
agree that the ambulance was responding to an emergency call at the time of 
the accident. In an emergency, the statutes which require driving within the 
speed limit and which prohibit driving on the wrong or left side of the road 
may not apply. They do not apply if the emergency vehicle is sounding a siren 
and if the vehicle is not speeding in reckless disregard of the safety of others. 

Therefore, the questions for the jury to answer are: 

1.. Whether the ambulance. was sounding its siren. 

2. Whether driving at 45 m.p.h. under the circumstances of this case con- 
stitutes speeding in reckless disregard of the safety of others. 

With respect to question number two, speeding in reckless disregard of the 
safety of others is speed which a reasonable man would realize creates an unrea- 
sonable risk of bodily harm to another and involves a high degree of probability 
that death or serious bodily harm will result. 

The plaintiff has the burden of proof in this case. By burden of proof is 
meant the responsibility resting upon the party to the action who alleges the 
existence of a fact to satisfy the minds of the jury that such fact does exist. In 
this case the burden is on the plaintiff to prove that the siren was not on or to 
prove that defendant was speeding with reckless disregard of the safety of others. 

[Here appeared one of the instructions on standard of proof reproduced in 
the text on pp. 528-29.] 

With the above standard of preponderance of the evidence in mind, answer 
the following questions by checking yes or no in the appropriate pisces. 

1. Was the ambulance driver sounding his siren at the 
time of the accident or immediately before? 





YES NO 
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2. Did the ambulance driver speed in reckless disregard 
of the safety of others? 





YES NO 
Please answer the following questions: 
age: number of years of education: 
sex: yearly earnings: 
occupation: have you ever served on a jury: 
APPENDIX 4A 
Chart #1 
Percent of Jurors Answering Special Verdict Questions Yes 
Total in 
Standard of Proof Used by Jurors Group 
Clear and Beyond a Rea- 
Preponderance Convincing sonable Doubt 
Group A 43 
Question #1 54% 91% 68% 
Question #2 39% 18% 47% 
Group B 47 
Question #1 65% 75% 86% 
Question #2 35% 25% 14% 
Group D 124 
Question #1 68% 70% 70% 
Question #2 26% 33% 21% 
Group E 33 
Question #1 60% 50% 64% 
Question #2 30% 25% 36% 
Group F 78 
Question #1 71% 83% 36% 
Question #2 58% 66% . 50% 


Question #1: Was the ambulance driver sounding his siren? 
Question #2: Was the ambulance driver speeding in reckless disregard of the 


safety of others? 
APPENDIX 5A 
Chart #2 
Percent of Jurors Answering Special Verdict Questions Yes 
Total 
Standard Previously Used by Juror Juries 
Clear and_ Beyond a Rea- 
Preponderance Convincing sonable Doubt 
Group A and B 9 
Question #1 67% 100% 100% 
Question #2 33% 0% 0% 
Group C 11 
Question #1 100% -- 100% 100% 
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Question #1 100% 100% 75% 
Question #2 0% 50% 25% 

Group E 3 
Question #1 100% 0% 100% 
Question #2 0% 100% 0% 

Group F 9 
Question #1 67% 100% 33% 
Question #2 33% 33% 67% 


Question #1: Was the ambulance driver sounding his siren? 


Question #2: Was the ambulance driver speeding in reckless disregard of the 
safety of others? 


APPENDIX 6A— CHART A 


PERCENT OF JURORS ABLE TO RECOGNIZE THE STANDARD OF PROOF 
GIVEN IN THE INSTRUCTIONS 





Actual Standard of Proof Used 


Clear and Beyond a Rea-iitotals 
Preponderance Convincing sonable Doubt! 








Standard Indicated as the One Used 














P cc | RD P | CC [RD P jcc RD 
roup A and B 29 1 4/15] 8 1 32 
roup D 38 5 9 6 36 
roup E 9 4 414 3 2 6 
Troup F 18 2 4 5 |13} 6 4 }11 8 
Total 94 2 6 16 | 6 [27 114 |13 82 f 312 





Percent Answering 
Correctly 92% 60% 752i 76% 





neorrectly that 
aid Standard 
was: 


Preponderance 14% 13% % 


Frere Answering 
Z 





Clear and 
Convincing ra 4 12% 


Beyond « Rea- 
sonable Doubt 6% 26% 10% 


5% 












































P - Preponderance of the Evidence 
CC- Clear end Convincing Evidence 
RD- Beyond a Reasonable Doubt 
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APPENDIX 7A 
Chart B 


Jurors Indicating That Standard of Proof 
Was Mentioned During Jury Deliberations 


Percent Indicating That the 


Standard Was Mentioned Number of Jurors 
Group A and B 88% 90 
Group D 80% 122 
Group E 57% 33 
Group F 61% 71 
Total 68% 316 


APPENDIX 8A 


Chart C 


Percent Indicating that They Consciously 
Considered the Standard of Proof 


As They Answered As They Voted 


Questions on on Questions as Number 

Individual Forms Answered by Jury in Group 
Group A and B 89% 93% 90 
Group D 80% 87% 122 
Group E 72% 66% 33 
Group F 81% 76% 71 
Totals 82% 84% 316 


APPENDIX 9A 
Extract from Individual Juror Form 2 


NOTE: The following material and questions have no connection with the 
trial that you heard. 

In a trial, the plaintiff has the obligation of proving the truth of the facts 
necessary to win his case. One of three standards can be used. The judge might 
say 
1. The plaintiff has the obligation to prove by a preponderance of the evidence 
the truth of the facts he alleges. 

Or, the judge might say 
2. The plaintiff has the obligation to prove beyond a reasonable doubt the truth 
of the facts he alleges. 

Or, the judge might say 
5. The plaintiff has the obligation to prove by clear and convincing evidence the 
truth of the facts he alleges. 

If you were the plaintiff in a case and had to prove the truth of certain facts, 
which of the above standards would make it most difficult for you to prove your 
case? 


Circle the appropriate number 1 2 3 
If you were the plaintiff in a case and had to prove the truth of certain facts, 
which of the above standards would make it easiest for you to prove your case? 
Circle the appropriate number 1 2 3 


5 pee 
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RANKING OF STANDARDS OF PROOF 
IN TERMS OF BURDEN PUT ON PLAINTIFF 















































































































































a 
3 
3 Standard Previously Used by Juror | 
> . Total 
7 spond Clear and Beyond a Rea- All 
we — Convincing | sonable Doubt | Standards 
Ranking of Standards of Proof From 
Most Difficult 
to Less Difficult Burden on Plaintiff 
to Easiest 
2 P |RDI|CC\CC| RD|P || P | RDICC|CC|RD|P || P |RD|CC|CC|RD|P ||P | RD CC jRD|P 
5 RD|CC|P | RD) P jcc CC|P |RD|P |CC|] RD|CC|P |RD|P |CC || RD|CC iP |RD cc 
iy CC|P |RD|P |CC|RD||CC|P |RD|P |CC|RD|| CC|P |RD|P |CC|RD |CC|P (RD|P RD 
> roup A and B 1} 6] 2)10| 6) 1 | 7| 3] 7] 4] 2) 2] 5] 9] 8] 9) 7|18 |14|25 |19| 3 
s Percent Ranking Correctly 2 1 21 
a Order Chosen Most Frequently 
o roup D 0114) 3|21| 6) 2 ]] 7) 6) 4\16| 9) O}] 1]15] 1)10)10) & | 8/35 | 8/35 \25) 5 
S Percent Ranking Correctly 40% 15%) 37% WE 
z Order Chosen Most Frequently 
Group E 1}ai2i2;asloalajo}7j}o}3i o} 2) 1) 4) 3} 2] 2) 713/13) 4) 4 

Percent Ranking Correctly 40% 8% 21% 

Order Chosen Most Frequently 

roup F 1) sirialiso9 2}a i513 1414] 310) 3] 7| 3) 3} 6) 6 | 9/14 | 8/16 

Percent Ranking Correctly 24 % a 10% 

Order Chosen Most Frequently 2 
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P - Preponderance of the Evidence 
CC - Clear and Convincing Evidence 
RD - Beyond a Reasonable Doubt 



































May] COMMENTS 551 
APPENDIX IIA—CHART #4 
STANDARD MOST FREQUENTLY CROSEN AS MOST DIFFICULT; 
STANDARD MOST FREQUENTLY CHOSEN AS EASIEST 
Standard Previously Used by Juror 
Clear and Beyond a Rea- al 
Preponderance | ral * “ Totals 
Standard Indicated as Most Difficult or Easiest 
Pr jcc |e |p |ec jm fie jcc jm P 
Group A and B 
Most Difficult 5 12 |13 6 10 j11 5 j18 }10 16 
Easiest 18 8} 14 8} si} 13) 8) 43| 2] 23 
Group D 
Most Difficult ll 1s |2 8 20 «(14 5 j12 {15 2% 47 49 
Easiest 2% a: 21 8} 13 25; 12 $ 70 27 23 
Group E 
Most Difficult 1 “ 5 a 7 1 1 5 s 6 16 ll 
Easiest 6 2 8 1 3 6 2 3 20 6 8 


















































P - Preponderance of the Evidence 
CC - Clear and Convincing Evidence 
RD - Beyond a Reasonable Doubt 











Note 


INSURANCE—THE NEW SAFETY RESPONSIBILITY LAW— 
The purpose of Wisconsin’s safety responsibility law’ is to assure 
that security for possible liability incurred in a past accident is 
posted as a condition to not revoking the driver’s license and the 
vehicle's registration. Unless appropriate security is posted within 
sixty days after the commissioner of motor vehicles receives notice 
of an accident,’ the statute requires revocation of the license of the 
driver and the registration of the owner of the motor vehicle in- 
volved in an accident causing property damage in excess of $100 or 
injury or death of any person. One acceptable form of security is an 
automobile liability insurance policy which meets certain statutory 
requirements.* What is typically called an “SR-21” is filed in order 
to put such a liability policy into effect as security. 

The present safety responsibility law resulted from a 1957 rewrit- 
ing of the old provisions.’ Significant changes have been made. 
The purpose of this Note is, first, to examine these changes in light 
of the major objections raised under the former provisions and, 
second, to evaluate the new law. The major objections were: (1) 
that the time allowed for the insurer to file an SR-21 was too short 
for adequate investigation into possible defenses which would be 
deemed waived upon filing; (2) that the insurer was not allowed 
to file an SR-21 which would cover only the driver or owner; (3) 
that the status of certain defenses raised after filing of the SR-21 


was not clear. 
In considering the time objection, it is first necessary to under- 





* Wis. Star. §§ 344.12-.22 (1957). 

? Laughnan v. Aetna Cas. & Sur. Co., 1 Wis.2d 113, 83 N.W.2d 747 (1957). In 
cases of revocation, Wisconsin has full reciprocity with 39 states, Minnesota being 
the only close neighbor in this group. There is also partial reciprocity with three 
Canadian provinces. 

The safety responsibility law, providing security for past accidents, must be 
distinguished from the financial responsibility law, Wis. Stat. §§ 344.24-.41 (1957), 
providing security for future accidents. 

* Wis. Stat. § 344.13 (3) (1957). A time extension of up to 20 days may be had 
under § 344.14 (1). 

“Wis. Stat. § 344.15 (1957). The most important requirements are that the 
policy provide for at least $10,000 for bodily injury or death of one person in 
any one accident, at least $20,000 for injury or death of two or more persons in 
any one accident, and at least $5,000 for property damage in any one accident, 
and that the insurer be licensed to do business in Wisconsin or have consented 
to service of process therein. 

5 The old act, Wis. Stat. § 85.09(5) (1955), was rewritten by Wis. Laws 1957, 

4. 


chs. 260, 545, and 67 
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stand the change made in procedure. Under the prior law the com- 
missioner of motor vehicles, upon receiving a report of an accident, 
notified the insurers named therein. The insurer had thirty days 
from the date of the accident to file an SR-21 and thirty additional 
days to amend or withdraw it. Under the new law, the owner or 
driver fills in the front of the SR-21, which is attached to the acci- 
dent report (“SR-19”) he sends to the commissioner. This partially 
completed SR-21 is then forwarded to the insurer, who has thirty 
days from the date of mailing by the commissioner to correct the 
information therein. While the time allotted by the new statute is 
most likely less than the total time allowed under the old statute, 
the problem of insufficient time has been alleviated because of a 
change made in the effect of the insurer’s actions. Under the old 
law, filing meant that defenses raised by the insurer after the time 
allowed for amending or withdrawing were lost. Under the new 
law, failure to correct the SR-21 within the specified time only 
means that three defenses are lost: insured’s failure to give permis- 
sion to the operator; violation of the purpose of use specified in the 
policy; and use of the vehicle beyond agreed geographical limits. 
The net result is that while the time for investigation is now prob- 
ably shorter, investigation is needed only as to three reasonably 
available facts.” 

The second objection under the old law was that the commissioner 
would not accept the filing of an SR-21 unless it covered both the 
owner and the operator, notwithstanding statutory language imply- 
ing that such a filing was proper.* This restriction presented a sig- 
nificant problem where the insurance covered only one of them (the 
owner where the vehicle was used without permission, or the opera- 
tor under a “use of other automobiles” clause) in that the insurer 
could not protect its insured except by a filing covering both indi- 





* The old provisions required revocation, unless appropriate security was posted, 
within 60 days after the commissioner received notice of the accident. Wis. STAT. 
Baar a (5) (a) (1955). Apparently the commissioner felt that this time limit was 

inding, and, hence, this limit was put on insurers. However, the attorney gen- 
eral felt that this 60-day limit was not binding on the commissioner. 35 Ops. 
Wis. Atr’y Gen. 210 (1946). 

* The risk of losing valid defenses under the old | ere probably encour- 

aged the insurer to conduct a complete, prompt, and thorough investigation. A 


prompt, but probably not as thorough, investigation is also encouraged under 
the new law. The stimulation to promptly investigate could be slight under the 
new law if the named insured drives, as lack of permission would appear to be 
the major defense that could be lost. These investigations could conceivably 
encourage out of court settlements and would therefore appear to be one virtue 
of the safety responsibility provisions. 

® Wis. Stat. § 344.15 (4) (1957). 
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viduals.° The new law has successfully overcome this difficulty by 
expressly requiring the commissioner to accept filing covering 
either the owner or operator.’® 

The third objection under the previous law concerned the ambi- 
guity surrounding the status of defenses raised after the time for 
amending or withdrawing the SR-21 had run. The statute itself 
did not state that defenses of the insurer were lost by filing. The 
Wisconsin Supreme Court, however, by reference to the purpose 
of the safety responsibility law, held that the following policy de- 
fenses were waived:"! The driver was not covered by this particular 
insurer;'* the driver lacked permission to drive the vehicle;'* the 
“named insured” clause prevented recovery by the plaintiff;** the 
driver did not have a license valid under the circumstances of his 
driving;?* the tractor and trailer were not insured by the same in- 
surer;* and the insured was obligated and liable under workmen’s 





°A filing of the SR-21 on behalf of only the owner was accepted in cases of 
theft if the operator were arrested. However, a significant problem was presented 
where the owner did not wish to have the operator arrested. (Such a situation 
often arose where the operator was a member of the owner’s family.) To meet 
this problem, the commissioner instituted an order to show cause procedure. 
Where an arrest or order to show cause procedure would not resolve these cases, 
the insurer’s only remaining alternative was to obtain an injunction against the 
commissioner to enjoin him from revoking the driver’s license or owner's regis- 
tration under the “hardship” provisions of section 85.09 QO (1955). Bjork, 
The New SR-21 Look in Wisconsin, Wis. BAR BULL., Feb. 1958, p. 12, at 15. 

*” Wis. Stat. § 344.15 (4) (1957). 

4 Because the court throughout these cases talks of voluntary relinquishment 
of rights, it is felt that waiver, as opposed to estoppel, is the proper word to use 
in discussing the old statute. However, even though the word “estopped” is used 
in the new statute, it seems that reliance is not a necessary requisite to losing the 
defenses enumerated in § 344.15 (5). 

It is reasonable to contend that the filing of the SR-21 may result in reliance. 
Cf. Mancini v. Thomas, 113 Vt. 322, 34 Aga 105 (1943). The commissioner relies 
on the SR-21 in not revoking the driver’s license or the owner’s registration. It 
is possible that the plaintiff may rely on the SR-21 in the preparation of his case 
by assuming that the defendant was covered by an insurance policy valid under 
the circumstances of the accident. However, the Wisconsin court held (under 
the old provisions) that proof of reliance was not necessary in order to preclude 
the insurer from asserting defenses which were valid before the time lapsed for 
correcting or withdrawing the filed SR-21. Prisuda v. Gen. Cas. Co., 272 Wis. 41, 
74 N.W.2d 777 (1956). But cf. Hoosier Cas. Co. v. Fox, 102 F. Supp. 214 (N.D. 
— aan State Farm Mut. Auto. Ins. Co. v. West, 149 F. Supp. 339, 308 (D. 

1957). 

* Laughnan v. Aetna Cas. & Sur. Co., 1 Wis.2d 113, 83 N.W.2d 747 (1957). 

¥ Prisuda v. Gen. Cas. Co., 1 Wis.2d 166, 83 N.W.2d 739 (1957). Here, the court 
also answered the objection that such holdings were an unconstitutional depriva- 
tion of the insurer’s pro without due process of law by noting that the 
insurer “was under no compulsion to file the SR-21 in the form that it did.” Id. 
at 173, 83 N.W.2d at 743. 

* Pulvermacher v. Sharp, 275 Wis. 371, 82 N.W.2d 163 (1957). This case was 
impliedly overruled by Behringer v. State Farm Mut. Auto. Ins. Co., 275 Wis. 

» 592, 82 N.W.2d 915, 919 (1957). 
* Behringer v. State Farm Mut. Auto. Ins. Co., supra note 14. 
* Henthorn v. M.G.C. Corp., 1 Wis.2d 180, 83 N.W.2d 759 (1957). 
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compensation.'* The court had rendered no decisions allowing de- 
fenses raised subsequent to the time for amending or withdrawing 
the SR-21. While this indicated that generally defenses were waived 
by filing, the status of certain defenses which might not arise until 
later, such as fraud or failure to cooperate, had not been deter- 
mined.'** The new law remedies this situation by specifically enum- 
erating the defenses that the insurer is estopped from raising—‘“the 
insured’s failure to give permission to the operator or a violation of 
the purposes of use specified in the automobile liability policy or 
bond or the use of the vehicle beyond agreed geographical limits.’’!* 
In case of fraud, even these defenses are not lost. When the com- 
pany fails to correct the SR-21 because of fraud, it has thirty days 
from discovery of the fraud to make a correction.” 

Some persons are of the opinion that there is an ambiguity as to 
certain defenses even under the new law.”® This ambiguity is said 
to arise from the following language in section 344.15 (4): 


[T jhe commissioner shall assume that an automobile liability 
policy . . . was in effect and applied to both the owner and 
operator with respect to the accident unless the insurance com- 
oe . - notifies the commissioner within 30 days from the 
iling to the company .... 
The question is whether this language amounts to an enumeration 
of two more defenses which are lost by failure to correct the SR-21.?1 
This would not seem to be the case. Section 344.15 (5), which sets 
out defenses which can be lost, says that “nothing in this chapter 
shall be construed to impose any obligation not otherwise assumed 
by the insurance company” except for the estoppel notion as to the 
three named defenses. A reading of section 344.15 (4) in its entirety 
indicates that it is concerned only with what the commissioner shall 
assume for the purposes of determining whether the security re- 





* Schultz v. Hastings, 5 Wis.2d 265, 92 N.W.2d 846 (1958). 

™a Since the writing of this Note, the Wisconsin Supreme Court has rendered 
one decision allowing a defense raised subsequent to the time for amending or 
withdrawing the SR-21. In Kurz v. Collins, 6 Wis.2d 538, 95 N.W.2d 365 (1959), 
the defense of failure of cooperation was allowed where the insurer at the time 
the SR-21 was filed did not know, or have any reason to know, of the falsity of 
the insured’s statements. 

* Wis. Stat. § 344.15 (5) (1957). 

” Wis. Stat. § 344.15 (4) (1957). 

* Bjork, The New SR-21 Look in Wisconsin, Wis. BAR BULL., Feb. 1958, p. 12; 
Comment, 42 Marg. L. Rev. 116 (1958). 

* A situation where this might arise is where the insurer is not the insurer of 
the person filing the SR-21 and does nothing after the SR-21 is sent to him by 
the commissioner. Such a situation would be comparable to that in Laughnan 
v. Aetna Cas. & Ins. Co., 1 Wis.2d 113, 83 N.W.2d 747 (1957). 
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quirements have been met for both the driver and owner so as to 
avoid revocation.”? 

The new safety responsibility law, then, has overcome many of 
the objectionable features of the old law and practice under it. 
There is sufficient time for investigation by the insurer, the com- 
missioner clearly has to allow separate security by the owner or op- 
erator, and there is no ambiguity as to the status of any defenses. 
However, it must be questioned whether the legislature did not 
neglect the real purpose of a safety responsibility law in the course 
of remedying these defects.** 

As was stated at the outset, the true purpose of a law such as this 
is to see that there is compensation for damages for a past accident 
as a condition to not revoking the owner’s registration or the driver’s 
license. One alternative under the statute is to post a bond, which 
clearly serves that purpose. However, another alternative, allowing 
an insured driver or owner to post a policy to which the insurer can 
later raise all but a few defenses, does not seem to serve the purpose. 

The statute could have been rewritten so as to overcome its objec- 
tionable features without deviating from the purpose of the law. As 
to the ambiguity of the status of defenses, the act could have been 
amended to clearly indicate that all defenses were waived, with the 
possible exception of a few.?* One exception might be the “named 
insured” exclusion clause, for under the old law the court empha- 
sized that a person should not be allowed to recover when he has 
specifically contracted away that right.*> Another possible exception 
might be failure to cooperate where the acts by the insured take 
place after the SR-21 is filed. Although these exceptions might allow 





* Pinkerton v. United Servs. Auto. Ass’n, 5 Wis.2d 54, 92 N.W.2d 256 (1958), 
has been the only decision under the new provisions. That case held that a “no 
action” clause was deemed waived by a statement filed with the commissioner by 
the insurer conforming the insurer’s policies to the laws of the State of Wisconsin, 
notwithstanding the language of section 344.15 (5). [Section 204.30(4) makes a 

‘no action” clause in a policy issued in Wisconsin invalid.] Therefore, it would 
seem that these new provisions would not prevent the insurer from losing defenses 
in some other way than b “ the SR-21. 

Cf. Perlick v. Country . Co., 274 Wis. 558, 80 N.W.2d 921 (1957) for 
a similar decision under the old safety responsibility act. 

* For a different view, see Bjork, The New SR-21 Look in Wisconsin, Wis. Bar 
Butt., Feb. 1958, p. 12; Comment, 42 Marg. L. Rev, 116 (1958). 

* This author recognizes that such a law would seem to turn an automobile 
liability insurance policy into a motor vehicle policy in many respects. Motor 
vehicle liability insurance policies are restricted in many ways as to certain exclu- 
sions and are used to meet the requirements of the financial responsibility sec- 
tions of Wis. Stat. ch. 344 (1957). 

For safety responsibility laws of other states, see Bjork, The Legal Effect of 
“Finding” the SR-21, Wis. Bar BuLL., June 1953, p. 21, at 48-50. 

* Behringer v. State Farm Mut. Auto. Ins. Co., 275 Wis. 586, 82 N.W.2d 915 


(1957). 
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a person on the highways whose insurance will not cover a past acci- 
dent, it would seem to be unreasonable to hold the insurer bound 
to the SR-21 under such circumstances. As a compromise measure, 
the insurer could be held to have waived his defenses only to the 
extent of the security required by statute?* and not for the full 
amount of the policy.27 Under such a law, the insurer should be 
given ample time to investigate the accident before being required 
to file an SR-21. Also the insurer should still be allowed to make 
separate filings for owner or operator. 

It is felt that the new safety responsibility law, while correcting 
prior defects, fails to properly serve the true purpose of such a law. 
Serious thought should be given to amending the law so as to 


achieve the true purpose. 
Stuart K. TAaussic 





* See note 4 supra. 
* This argument was rejected under the old act. Laughnan v. Aetna Cas. & 


Sur. Co., 1 Wis.2d 113, 182, 88 N.W.2d 747, 758 (1957). 
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